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OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS,
CUSTOM HOUSE: MUNDRA, KUTCH
MUNDRA PORT & SPL ECONOMIC ZONE, MUNDRA-370421
Phone No.02838-271165/66/67/68 FAX.N0.02838-271169/62

A. File No. : | F. No. VIIl/48-38/Adj./ADC/MCH/2019-20
B. Order-in- Original No. : | MCH/ADC/AK/111/2019-20
C. Passed by . | Shri Ajay Kumar

Additional Commissioner of Customs,
Custom House, AP & SEZ, Mundra.

D. Date of order /Date of issue : | 07.02.2020/ 07.02.2020

E. Show Cause Notice No. & : | VIIl/48-567/CRA-LAR-89/Gr-II/MCH/2017-18 Dated.23.08.2019
Date

F. Noticee(s)/Party/ Importer : | M/s Satyam Poly Plast,

G-1/41, V.K. |. Area Extn.,
Badharna, Jaipur-302013.

1. T e 3w Heafd ® e veH frar S g |

This Order - in - Original is granted to the concerned free of charge.

2. A% BT o 39 et Sy | SRy © o 7 W Yoo et Frammacht 1982 & a3 & Y
ufed S Yo fAATH 1962 T URT 128 A & 3icld U9z HT- 1- H IR ufodl & H sag e ad
IR 3die FR TPl 8-
Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of Customs
Act, 1962 read with Ruie 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -1 to:

« AT [P AT (3rdTe), Higer
7 §Y 1ifre, g Tar, TISWT ST SFeUT & WIS, Suw IS, EHGIEIG -380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
Having his office at 7" Floor,Mridul Tower, Behind Times of India,
Ashram Road,Ahmedabad-380 009.”

3. 39 U g MG T B! farid ¥ 60 fe & HieR qrfee &1 St =g |
Appeal shall be filed within sixty days from the date of communication of this order.
4. 3o Uid & W A Yo ATH F G5 5/- TYY BT fede v g1 Aoy 3R 38D 1Y
il smazg v fovar s
Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by —
() I AU B TP Ul 3R
A copy of the appeal, and
(i) T9 MY B! g8 UTa 31ya1 ®I3 o9 uid oy &R rga-1 & SuR =grared Yem Hfafas-
1870 % HE T°-6 H FuiRa 5/- Tud o1 <amaTer Yo fede 3/axa o g1 Afe |

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 5/-
(Rupees Five only) as prescribed under Schedule — |, Item 6 of the Court Fees Act, 1870.

5. 3UYe U & WY SYf/ =TS/ TUS/ AT 31 & T 1 YA Sy fban s = |

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.

Bl orfid IR HRa IHY, W1 YD (31Ui) FaH, 1982 SR AT Yo ifAFEH, 1962 B 3 HH
TaUMI & ded 9 AT &1 urer far S 9 |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs
Act, 1962 should be adhered to in all respects.

7.39 W & faog ordier ¥ w81 Xo o1 Yowb 3R i f3arg 7 71, 31Ua1 gus H, S5l had JHH
fdarg # 81, Commissioner (A) %WHWWWW 7.5% H‘WW@TIH

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Subject:- Show Cause Notice F.No. VIII/48-567/CRA-LAR-89/Gr-II/MCH/2017-18 Dated
23.08.2019 issued to M/s Satyam Poly Plast,G-1/41, V.K. |. Area Extn., Badharna, Jaipur-302013.




BRIEF FACTS OF THE CASE

M/s Satyam Poly Plast, G-1/41, V.K.I. Area Extn., Badharna, Jaipur-302013 (holder of IEC
No. 1306008735)(PAN No. AASFS7334R) (hereinafter also referred to as “the importer”/ “the
Noticee”) presented Bill of Entry No. 6457921 dated 23.08.2016 through their Custom Broker
M/s SSS Sai Forwarders Pvt. Ltd., at Custom House, Mundra, for clearance of “Re-import Filler
Masterbatch (Grade ST Polywhite Stiff)” under Tariff Item 32061190 of first schedule of the
Custom Tariff Act, 1975. The said re-imported goods were claimed to be exported under
Shipping Bill Nos. 8849997 and 8850002 both dated 07.04.2015.

1.1 The importer claimed benefit provided at serial No. 1 of Notification No. 158/95-Cus
dated 14.11.1995, however material re-imported seems not to be re-conditionable as the same
were coloring matter, else reprocessing can be done, consequently attracting serial No. 2 of the
said notification 158/95-Cus dated 14.11.1995. The serial number 1 of the said notification
provides exemption to the goods manufactured in India and parts of such goods whether of
Indian or foreign manufacture and re-imported into India for repairs or for reconditioning and
when such re-importation takes place within 3 years from the date of exportation. The serial
number 2 of the said notification provides exemption to the goods manufactured in India and
reimported for reprocessing, refining, re-marking or similar such processes, when the re-

importation takes place within one year from the date of exportation.

1.2 In this case, as per nature of the goods (filler master-batch), it appeared that the goods
are not re-conditionable and thus the exemption under clause 1 of the said notification is not
available. Further, as the subject goods had been re-imported after one year of exportation, the
same were not eligible for exemption under clause 2 of the notification. The importer were
aware of the fact that the impugned goods were filler master-batch which were not re-
conditionable and the claimed exemption under serial number 1 of the said notification was
meant only for the goods re-imported for re-conditioning. However, it appears that they
willfully, deliberately, by intent to evade duty of Customs suppressed the nature of the goods
and claimed and availed the undue exemption. Therefore, it appears that the duty amounting
to Rs. 14,23,542/- is liable to be demanded and recovered from them under Section 28(4) of the
Customs Act, 1962 along with applicable interest under Section 28AA of the Customs Act, 1962

and also liable for penal action under Section 114A of the Customs Act, 1962,

s 8 In view of the above, a Show Cause Notice No. ViII/ 48-567/CRA-LAR-89/Gr-
II/MCH/2017-18 dated 23.08.2019 was issued whereby the importers M/s. Satyam Poly Plast,
G-1/41, V.K.I. Area Exten., Badharna, Jaipur-302013 were called upon to show cause to the
Additional Commissioner of Customs (Import), Custom House, Mundra having office at PUB

"}/

Building 5B, Adani Port, Mundra, as to why:
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(i) The exemption under Notification No. 158/1995-Cus dated 14.11.1995, claimed and
availed in Bill of Entry No. 6457921 dated 23.08.2016 should not be denied and the
said Bill of Entry be re-assessed accordingly.

(i) The differential Customs duty amounting to Rs. 14,23,542/-, not paid by the
importer in respect of Bill of Entry No. 6457921 dated 23.08.2016 by wrongly
availing exemption under Notification No. 158/1995-Cus dated 14.11.1995, should
not be demanded and recovered from them under Section 28(4) of the Customs Act,

1962 along with interest under Section 28AA ibid.

(i) Penalty should not be imposed upon them under Section 114A of the Customs Act,
1962.

PERSONAL HEARING

. The personal hearing in the case matter was fixed on 27.12.2019. The Noticee vide their
letter dated 24.12.2019 requested to fix another date of personal hearing. Considering their
request, next date of personal hearing was granted on 09.01.2020. Shri Ajit Pratap Rai and Shri
Ajit Singh, both authorised representative of the noticee, appeared for personal hearing on
09.01.2020 wherein they submitted the written submissions dated 09.01.2020 from the noticee
and reiterated the submissions mentioned therein. They however said that they have re-
exported the goods vide Shipping Bill No.1138787 dated 20.09.2016 after processing of the
goods. They further stated that they have nothing more to add.

DEFENCE SUBMISSION

4, The Noticee in their written submissions dated 09.01.2020, have, interalia, mainly

submitted as under-

4.1  They are manufacturer exporter of master batches of various grades and registered now
under GST having their registration number OBAASFS7334RIZZ2 and registered under central
excise at the time of re-importation having their registration number AASFS7334RXMO001 and
their factory situated at G-1/41, V.K.I. Area Extn, Badharana, Jaipur-302013.

4.2 They are regularly exporting their goods under Duty Draw back scheme and Advance
Authorization Scheme through Mundra port and various ICDS availing the facility of factory

stuffing and self sealing with a volume of around 20-30 TEUS per month with: a good track

record of export and have been awarded by a status of Export house.

4.3 They had supplied 100.00 MTS of Filler Master Batches (Grade ST poly white stiff) to
their regular Buyer M/s. Plastisacks CIA Ltd, Ecuador through their two export invoices bearing
Nos. as SP/001/15-16 Dated 02.04.2015 under S/Bill N0.8849997 Dated 07.04.2015 and
SP/002/15-16 Dated 03.04.2015 under S/Bill No0.8850002 Dated 07.04.2015 from TCD,

Kanakpura, Jaipur.
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4.4 The said goods were re-imported vide bill of entry No.6457921 Dated 23.08.2016 at
your port under notification No.158/1995(Cus.) dated 14.11.1995.

4.5  The above said goods were got cleared from the port on being submission of an usual
undertaking with appropriate bank guarantee in terms of SI. No. 1 of the notification, and they
have re-exported the material within the prescribed time limit of the notification and
accordingly the bank guarantee which was executed at the time of re-importation has also been

released by your good office.

4.6 They have re-imported their material "Filler Master Batches (Grade ST Polv White Stiff )"
which was re- imported for the purpose of Reconditioning and they have recondition the same

by absorbing the moisture from the product.

4.7 Their product is based on calcium carbonate (CaCOs) by approx. 70-75% and it attracts

heavy moisture which they have to faced in their resultant export product also.

The moisture problem may be occurs in transportation from the sea mode, and their
goods were return for reconditioning purpose only, In recondition process they have to remove
the moisture from the material by "SILOS" and after it; the goods will be free from moisture by
the reconditioning process, however in reprocessing they have to melt the goods in hopper and
have to create the paste again after recreating the paste they have to prepare the granules of
it, In the reprocessing process the propriety, gravity and MFI will be changed of the same
material which was reprocessed, however in their instant case of re-import there is no change

in its propriety, gravity and its MFl as they were only reconditioned our goods and re-export it.

DISCUSSION AND FINDINGS

B, I have carefully gone through the Show Cause Notice dated 23.08.2019, the written
submission dated 09.01.2020 filed by the Noticee, as well as the oral submissions made during
the course of personal hearing on 09.01.2020 and the available records of the case and | find
that the following main issues are invoived in the subject Show Cause Notice, which are
required to be decided-

(i) Whether the exemption under Notification No. 158/1995-Cus dated 14.11.1995,
claimed and availed in Bill of Entry No. 6457921 dated 23.08.2016 is liable to be
denied and the said Bill of Entry are liable for reassessment accordingly.

(ii) Whether the differential Customs duty amounting to Rs. 14,23,542/-, not paid by the
importer in respect of the Bill of Entry No. 6457921 dated 23.08.2016, by wrongly
availing exemption under Notification No. 158/1995-Cus dated 14.11.1995, are
required to be demanded and recovered from the importer under Section 28(4) of
the Customs Act, 1962 along with interest under Section 28AA ibid.

(iii) ~ Whether the importer M/s Satyam Poly Plast is liable for penalty under Section

N

114A of the Customs Act, 1962.
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5.1 | find that the importer M/s Satyam Poly Plast (holder of IEC No. 1306008735) had filed
Bill of Entry No. 6457921 dated 23.08.2016, for clearance of “Re-import Filler Master batch
(Grade ST Polywhite Stiff)” (CTH 32061190), claiming benefit of exemption under Notification
No. 158/95-Cus dated 14.11.1995 (Sr.no.1) for not paying any duty on the re-imported goods. |
further find that the importer had claimed that said re-imported goods were exported earlier

under Shipping Bill Nos. 8849997 and 8850002 both dated 07.04.2015.

5.2 | find that the dispute in the Show Cause Notice only lies in the non-observance of
conditions mentioned in serial number 1 and 2 of Notification No. 158/95-Cus dated 14.11.1995
by the importer. In this context, it would be appropriate to sift through the relevant text of

Notification No. 158/95-Cus dated 14.11.1995. The relevant entry at Sr. No. 1 & 2 are

reproduced below:

Sr.No.

Description of goods

(2)

Conditions

(3)

(1)
L

Goods manufactured in India
and parts of such goods
whether of Indian or foreign
manufacture and re-imported
into India for repairs or for
reconditioning.

1. Such re-importation takes place within 3 years
from the date of exportation;

2. Goods are re-exported within six months of the
date of re-importation or such extended period not
exceeding a further period of six months as the
Commissioner of Customs may allow;

3. The Assistant Commissioner of Customs or
Deputy Commissioner of Customs is satisfied as
regards identity of the goods;

4. The importers at the time of importation
executes a bond undertaking to-

(a) export the goods after repairs or reconditioning
within the period as stipulated;

(b) pay, on demand, in the event of his failure to
comply with any of the aforesaid conditions, an
amount equal to the difference between the duty
levied at the time of re-import and the duty leviable
on such goods at the time of importation but for
the exemption contained herein.

Goods manufactured in India
and reimported for
(a)reprocessing; or
(b)refining; or

(c)re-marking; or

(d) subject to any process
similar to the processes
referred to in clause (a) to (c)
above.

1. Such reimportation takes place within one year
from the date of exportation.

2. Goods are re-exported within six months of the
date of re-importation or such extended period not
exceeding a further period of six months as the
Commissioner of Customs may allow;

3. The Assistant Commissioner of Customs or
Deputy Commissioner of Customes, is satisfied as
regards identity of the goods.

4. The importer executes a bond to the effect -

(a) that such reprocessing, refining or remaking or
similar processes shall be carried out in any factory
under Central Excise control following the
procedure laid down under rule 173MM of the
Central Excise Rules, 1944 or in a Customs bond
under provisions of section 65 of the Customs Act,
1962 (52 of 1962);

(b) that he shall maintain a due account of the use
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of the said re-imported goods received in the
premises specified in item (a) above and shall
produce the said accounts duly certified by the
officer of Central Excise or Customs, as the case
may be, incharge of the factory or the bonded
premises to the effect that the goods tendered for
re-import are reprocessed, refined or remade or
subjected to any process, as the case may be, from
the said re-imported goods;

(c) that in case any waste or scrap arising during
such operations and the importer agrees to destroy
the same before the officer of Central Excise or
Customs, as the case may be, or to pay on such
waste or scrap the appropriate duties of customs as
if such waste or scrap is imported;

(d) that he shall pay, on demand, in the event of his
failure to comply with any of the aforesaid
conditions, an amount equal to the difference
between the duty leviable on such goods at the
time of importation but for the exemption
contained herein.

Provided that in case of reprocessing,
refining or remaking or similar process, if any loss of
imported goods is noticed during such operations,
the quantity of such loss shall be exempted from
the whole of the duties of customs (basic customs
duty and additional customs duty, etc.) subject to
the satisfaction of the Assistant Commissioner of
Customs or Deputy Commissioner of Customs that
such loss has occurred during such operations.

| find that in present notification no. 158/1995-Cus dated 14.11.1995, the exemption is
allowed subject to certain conditions, which may be substantial or procedural in nature. | also
find that time and again, Courts have held that the conditions detailed in any notification have
to be complied scrupulously. The text has to be read as it is written and not in the manner
which suits one's needs. From the above texts of present notification, | find that serial no. 1
relates to goods re-imported into India for repairs or for reconditioning. Repair and
reconditioning are taken place when products like machines, tools and equipment are

concerned; however, reprocessing is taken place when raw materials, basic materials and

commodities like colors, dyes or any chemicals are concerned. In the instant case, as per nature
of the goods (filler master-batch), | find that the goods are not repairable or re-conditionable
as the same are a coloring matter and required to be reprocessed, thus | find that the
exemption under serial no. 1 of the said notification is not available to them. Further, | find that
the subject goods were re-imported after one year of exportation which violates the vital
condition no. 1 of serial no.2 of the notification to be followed in case the importer wants to
benefit from the exemption from payment of customs duty, thus | find that the same are also
not eligible for exemption under Sr.no. 2 of the said notification. Given these facts, it is crystal
clear that the importer has wrongly claimed and availed the undue exemption under

Notification No.158/1995-Cus dated 14.11.2015 =
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53 As regard proposal in the show cause notice for demand of differential customs duty
along with applicable interest, since exemption benefit under Notification No. 158/95-Cus
dated 14.11.1995 is not available to the goods covered under Bill of Entry No.6457921 dated
23.08.2016 as concluded in the preceding paragraphs, | hold that the goods are not allowed to
be imported under the benefit of exemption from payment of customs duty, as envisaged
under Notification No. 158/1995-Cus dated 14.11.1995 and the impugned Bill of Entry is liable
to be re-assessed. Accordingly, | hold that the importer M/s Satyam Poly Plast are liable to pay
the differential Customs duty of Rs. 14,23,542/- as demanded in the Show Cause Notice under
the provisions of Section 28(4) of the Customs Act, 1962 along with interest at appropriate rate

under Section 28AA of the Customs Act, 1962

5.4 Now, | proceed to consider the proposal of penalty under Section 114A of the Customs
Act, 1962 against the importer. | find that demand of differential Customs duty total amounting
to Rs.14,23,542/-, has been made under Section 28 (4) of the Customs Act, 1962, which
provides for demand of duty not levied or short levied by reason of collusion or willful mis-
statement or suppression of facts. Hence as a natural corollary penalty is imposable on the
Noticee under Section 114A of the Customs Act, 1962, which provides for penalty equal to duty
plus interest in cases where the duty has not been levied or has been short-levied or the interest
has not been charged or paid or has been part paid or the duty or interest has been erroneously
refunded by reason of collusion or any wilful mis-statement or suppression of facts. In the
instant case, the ingredient of wilful mis-statement or suppression of facts by the importer has
been clearly established as discussed in the foregoing paras and accordingly, the importer
cannot escape his liability for penal action under the provisions of Section 114A of the Act,
hence, | find that this is a fit case for imposition of quantum of penalty in terms of Section 114A
ibid.

6. In view of the forgoing discussions and findings, | pass the following order:-
ORDER
(i) I reject the importer’s claim of exemption under Notification No. 158/1995-Cus

dated 14.11.1995 in Bill of Entry No. 6457921 dated 23.08.2016 and order to re-
assess the said Bill of Entry accordingly.

(ii) | confirm and order to recover the differential Customs duty amounting to
Rs.14,23,542/- (Rupees Fourteen Lakh Twenty Three Thousand Five Hundred Forty
Two only) from the importer M/s. Satyam Poly Plast, G-1/41, V.K.I. Area Exten.,
Badharna, Jaipur-302013 in respect of Bill of Entry No. 6457921 dated 23.08.2016
for wrongly availing exemption under Notification No. 158/1995-Cus dated
14.11.1995, under Section 28(4) of the Customs Act, 1962.
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(iii) I order to charge and recover interest from the importer M/s. Satyam Poly Plast, G-
1/41, V.K.I. Area Exten., Badharna, Jaipur-302013, on the confirmed duty at Sr. No.
(i) above under Section 28AA of the Customs Act, 1962
(iv) | also impose a penalty of Rs. 14,23,542.00(Rupees Fourteen Lakh Twenty Three
Thousand Five Hundred Forty Two only) on the importer M/s. Satyam Poly Plast, G-
1/41, VK. Area Exten., Badharna, Jaipur-302013 under Section 114A of the
Customs Act, 1962. However, | give an option, under proviso to Section 114A, to the
Noticee, to pay 25% of the amount of total penalty imposed at (iv) above, subject to
payment of total amount of duty and interest confirmed at (ii) and (iii) above, and
the amount of 25% of penalty imposed at (iv) above within 30 days of receipt of this
order.
i 8 This order is issued without prejudice to any other action that may be contemplated
against the importer or any other person under the provisions of the Customs Act, 1962 and

rules/regulations framed thereunder or any other law for the time being in force in the

/&
(AJ MAR)

Additional Commissioner
Custom House, Mundra

Republic of India.

F. No. VIII/48-38/Ad]./ADC/MCH/2019-20 Date: 07.02.2020

B w———
&

BY SPEED POST i

To : Z25393%
M/s. Satyam Poly Plast, 07 FEB 2070
G-1/41, VK. I. Area Extn.,

Badharana, Jaipur-302013

Copy to: Bt

e 40 Bt S S . e T T — 3

1.  The Chief Commissioner (In Situ), Custom House, Mundra.

2. The Deputy/Assistant Commissioner (RRA), Custom House, Mundra.
3. The Deputy/Assistant Commissioner (TRC), Custom House, Mundra.
4, /The Deputy/Assistant Commissioner (EDI), Custom House, Mundra.
5. The Deputy/Assistant Commissioner (GR-I1), Custom House, Mundra.
6.  The Deputy/Assistant Commissioner (Audit), Custom House, Mundra.
7. Guard File
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