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E. Show Cause Notice No. &
Date

VIII/48-332/LAR-10//18-19/Gr-11l/MCH/2019-20
Dated 27.09.2019

F. Noticee(s)/Party/ Importer

M/s Bell Impex,

Shop No.1 to7, 10 to 24,
Behind Shakti Chamber,
8-A,National Highway, Morbi, Gujarat-363642

1. 9% Ui M1l HafRid & f7:3[ew UeH fbarsmar g

This Order - in - Original is granted to the concerned free of charge.

2, Hﬁﬁéwﬁrsﬂmm@raﬁi@%aﬁamw UTe FgHTaet 1982 F Faw3 &
T wfde Him e ST 1962 B 4R 128 A F Sfela y - 1- A TR wiEd {9
T T U IR S B Fepell B-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of
Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in
Form C. A. -1 to:

« AT e g (3rdten), Fisa
7 dY Hfre, Hge eTeR, e TP ERAT F @D, sy S, SEHEETE 380 009”

“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA

Having his office at 7*" Floor,Mridul Tower, Behind Times of India,
Ashram Road,Ahmedabad-380 009.”

3. 3o 3N UE ST Ao F1 a1 60 371 & +fier iR St et =nfew |
Appeal shall be filed within sixty days from the date of communication of this order.
4. I 3UIT $ W e Yoob A & T8 5/- BUY B fedve @ 21 A1RT IR =5
1y FRafefed sraxa deaw fear s

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by —

(i) S ot B U ufa 3R
A copy of the appeal, and
(i) T A BT TE U Sryar 1S o7 ufey Rorg o= s TR AT Yo AT
1870 & T -6 A AR 5/- ¥ &1 ararers e e sraza e @ AR |
This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 5/-
(Rupees Five only) as prescribed under Schedule - I, tem 6 of the Court Fees Act, 1870.
5. S{UTCT TG & W1 SIS/ STol/ 08/ AT 3112 3 LT 1 oo Gerwr by i ) |

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.

6. Ul TRgd P TH, W1 Yoo (i) w1982 3R AT e fAFaH, 1962 F o=y Tt
WYl & ded Tt AT o1 Ut e S e |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs
Act, 1962 should be adhered to in all respects.

7. 9 3G & v o1l 8 61 Yoo A1 Yoo R AT Frare & &, arera 20 B, ot
AT faarg # 8, commissioner (A) %w&rnﬁwm 7.5% YA BTN

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.

Sub.:- Show Cause Notice F. No. Viil/48-332/LAR-10// 18-19/Gr-111/MCH/2019-20 dated 27.09.2019

issued to M/s Bell Impex, Shop No. 1 to 7, 10 to 24, B/H Shakti Chamber, 8-A, National Highway,
Morbi, Gujarat-363642




BRIEF FACTS OF THE CASE

M/s. BELL IMPEX, Shop No. 1 to 7, 10 to 24, Behind Shakti Chamber,8-A National
Highway, Morbi, Gujarat-363642 (holder of IEC No. 2410006973) (hereinafter also referred
to as “the importer”/Noticee”) presented two Bills of Entry detailed in Annexure-l to the
Show Cause Notice, through their Customs Broker M/s Sai Clearing and Forwarding Agency,
at Custom House, Mundra, for clearance of imported goods declared as “SISIC BEAM”

classifying the same under Tariff Item 69039090 of first schedule of the Custom Tariff Act,
1975.

=] The subject two Bills of Entry both dated 07.11.2017 were assessed wherein benefit
provided at serial No. 338 of Notification No. 50/2017-Cus dated 30.06.2017, of concessional

rate of basic customs duty @ 5% was granted. The said entry 338 reads as under-

Sr. No. Chapter Heading or sub-heading | Description of goods | Standard rate
or tariff item
338 6902 or 6903 all goods 5%

1.2 Under the impugned two Bills of Entry, the importer imported “SISIC BEAM” and
availed benefit of concessional rate of duty under the above notification by classifying the
same under CTH 69039090 which is available only to refractory goods i.e. fired articles
having the special property of resisting high temperatures as met in metallurgy, the glass
industry etc.(e.g. of the order of 1500°C and higher). The declared description suggests that
the impugned imported goods were meant for Ceramic industries which require fired
articles having the property of resisting temperatures 1000 °C to 1200 °C not more than that
and should be classified under CTH 69149000. The Custom Tariff Item 69149000 contains “
Other Ceramic Articles other than those of porcelain or china.”. Thus, it appeared that in the
subject two Bills of Entry, the importer has wrongly classified the goods under 69039090 &
availed the exemption under serial No. 338 of Notification No. 50/2017-Cus dated
30.06.2017 for imported goods i.e. “SISIC BEAM” which is not refractory goods and only
refractory goods are covered under the said CTH. Therefore, it appeared that in the

impugned two Bills of Entry Basic Customs duty was liable to be charged at the prevailing

tariff rate i.e. 10% .

1.3 Further, it appeared that though the importer was aware that the exemption under
serial No. 338 of Notification No. 50/2017-Cus dated 30.06.2017, was not available to the
impugned goods but the importer wrongly availed the exemption under said notification by
mis-classifying the goods under 69039090. Thus, it appeared that the subject Bills of Entry
are liable to be re-assessed by rejecting the classification and classifying under 69149000 &
denying the exemption. The differential Customs duty totally amounting to Rs. 11,88,577/- is
liable to be demanded and recovered from them under Section 28(1) of the Customs Act,

1962 along with applicable interest at appropriate rate under Section 28AA of the Customs

Act, 1962. Further, it appeared that the importer has contravened the provisions of Section
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17(1) of the Customs Act, 1962 and have rendered themselves liable to penalty under

Section 117 of the Customs Act, 1962.

1.4 In view of the above, a Show Cause Notice F.No.VII|/48-382/LAR-10/18-19/Gr-IIl/
MCH/2019-20 dated 27.09.2019 was issued whereby the importer M/s. BELL IMPEX, Shop
No. 1 to 7, 10 to 24, Behind Shakti Chamber,8-A National Highway, Morbi, Gujarat-363642
was called upon to show cause to the Additional Commissioner of Customs (Import), Custom

House, Mundra having his office at PUB Building 5B, Adani Port, Mundra, as to why:

(i) the classification under Custom Tariff item No. 69039090 should not be rejected
and classification under Custom tariff heading No.69149000 should not be made
on re-assessment.

(ii) the exemption under serial No0.338 of Notification N0.50/2017-Cus dated
30.06.2017, claimed and availed by them in the two Bills of Entries detailed in
Annexure-l should not be denied and the said Bills of Entries should not be
reassessed under CTH 69149000.

(iii) the differential Customs duty amounting to Rs.11,88,577/-, not paid by the
importer in respect of the two Bills of Entries mentioned in Annexure-l by
wrongly availing exemption under serial No.338 of Notification No.50/2017-Cus
dated 30.06.2017 should not be demanded and recovered from them under
Section 28(1) of the Customs Act, 1962 along with interest at appropriate rate
under Section 28AA ibid.

(iv) penalty should not be imposed on them under section 117 of the Customs Act,

1962.

PERSONAL HEARING

2. The personal hearing in the case matter was granted on dated 20.12.2019. No body
appeared for the same on scheduled date and time. Further, the personal hearing was fixed
on 09.01.2020. Shri Amit P. Ghodasara, Partner of M/s Bell Impex appeared for personal
hearing on 09.01.2020, wherein he stated that the products imported are refractory
materials and he has submitted analysis report along with his letter dated 09.12.2019. He
further said that beams can be utilized up to 1700°C (He submitted analysis report for the

supplier). He further stated that he has nothing more to add.

DEFENCE SUBMISSION

3. The Noticee vide their letter dated 09.12.2019, received to the department on
11.12.2019, have submitted, interalia as under-

3.1 The Customs had provisionally assessed the bills of entry and customs had drawn
samples from various consignments and send those samples for analysis for confirmation of

nature and composition of imported refractory goods to the CGCRI, Ahmedabad.
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3.2 They had finalized provisional assessment bill of entry after coming of positive

analysis reports from CGCRI, Ahmedabad.

3.3 The report from CGRI shows that the temperature is higher than the temperature

mentioned in chapter note.

3.4 They already have fulfilled all the processes, before the release of the consignment

from the customs.

35 In view of the above, they request that the said show cause notice may please be

dropped.

DISCUSSION AND FINDINGS

4. I have carefully gone through the Show Cause Notice dated 27.09.2019, the written
submissions dated 09.12.2019 filed by the Noticee, oral submissions made during the course
of hearing on 09.01.20020 and the available records of the case. | find that the following

main issues are involved in the subject Show Cause Notice, which are required to be

decided-

(i) Whether the classification under Custom Tariff item No. 69039090 are liable for
rejection and classification under Custom tariff heading No.69149000 is required
to be made on re-assessment.

(ii) Whether the exemption under serial No.338 of Notification No.50/2017-Cus
dated 30.06.2017, claimed and availed by the importer in the two Bills of Entries
detailed in Annexure-l of the Show cause Notice is liable to be denied and the
said Bills of Entries are liable for reassessment under CTH 69149000.

(iii)  Whether the differential Customs duty amounting to Rs.11,88,577/-, not paid by
the importer in respect of the two Bills of Entries mentioned in Annexure-| of the
Show Cause Notice by wrongly availing exemption under serial No.338 of
Notification No.50/2017-Cus dated 30.06.2017 is required to be demanded and
recovered from them under Section 28(1) of the Customs Act, 1962 along with
interest at appropriate rate under Section 28AA ibid.

(iv) Whether the importer is liable for penalty under section 117 of the Customs Act,

1962.

4.1 The foremost issue before me to decide in this case is as to whether the goods
imported by the noticee by declaring the same as “SISIC BEAM” are classifiable under tariff
item 69039090 or under tariff item 69149000 of Customs Tariff Act, 1975 as alleged by the
department in the Show Cause Notice. | find that the importer M/s Bell Impex (holder of IEC
No. 2410006973) had filed two Bills of Entry as detailed in Annexure-l of the Show Cause
Notice for clearance of goods declared as “ SISIC BEAM”, classifying the same under tariff

item 69039090 of first schedule of the Custom Tariff Act, 1975 and availing the concessional
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rate of Basic Customs duty @ 5% under serial No. 338 of Notification No. 50/2017-Cus dated

30.06.2017. In respect of proposal in the SCN that the imported goods are classifiable under

tariff item 69149000 instead of tariff items 69039090 as declared by the importer in the said

Bills of Entry, | have gone through the concerned statutory provisions as provided under

chapter notes as well a HSN notes of chapter 69 (Ceramic Products). | find that the chapter

note-1 of Chapter 69 (Ceramic Products) states that this chapter applies only to ceramic

products which have been fired after shaping, and Headings 6904 to 6914 apply only to

such products other than those classifiable in headings 6901 to 6903.

The explanatory notes to the subject heading codes for tariff item 6901, 6902, 6903, and

6914 under Chapter 69 of Customs Tariff Act, 1975 reads as under-

Goods of Siliceous Fossil Meals or of Similar Siliceous Earths, and Refractory

Goods
6901 Bricks, blocks, tiles and other ceramic goods of siliceous fossil Meals
(for example, kieselguhr, tripolite or diatomic) or of similar siliceous
earths
690100  -- Bricks, blocks, tiles and other ceramic goods of siliceous fossil Meals (for

example kieselguhr, tripolite or diatomic) or of similar siliceous earths
690100 10 --Bricks

69010020 --Blocks
69010030 --Tiles
69010090 -- Other

6902 Refractory bricks, blocks, tiles and similar refractory ceramic
constructional goods, other than those of siliceous fossil Meals or
similar siliceous earths

690210 - Containing by weight, singly or together, more than 50% of the element
Mg, Ca or Cr, expressed as MgO, CaO or Cr;03

69021010 ---Magnesite bricks and shapes

690220 | -Containing by weight more than 50% of alumina (Al,0s), of silica (SiO,)
or of a mixture of compound of these products

69022010 -- Silica bricks and shapes
69022020 -- High Alumina bricks and shapes

69022030 -- Alumina Carbon bricks and shapes

69022040 -- Silicon Carbide bricks and shapes

69022050 -- Mullite bricks

69022090 -- Other

6903 Other refractory ceramic goods ( for example, retorts, crucibles,

muffles, nozzles, plugs, support, cupels, tubes, pipes, sheaths and
rods), other than those of siliceous fossil meals or_of similar siliceous
earths

Page 5 of 10



690310 - Containing by weight more than 50% of graphite or other carbon or of a
mixture of these products

6903 10 10 --Magnesia carbon bricks , shapes & graphitised alumina

6903 1090 --Other

6903 20 -Containing by weight more than 50% of alumina (A203), of silica (Si02)
or of a mixture of compound of alumina and of silica(SiO2)

6903 20 10  -- Silicon carbide crucibles

6903 2090 -- Other

6903 90 -- Other

690390 10  -- Zircon/zircon-mullite refractories

69039020 -- Basalt tiles

69039030  -- Ceramic fibres

69039040  --Monolithics/castables (fire-clay basic silica high alumina insulating)

69039090  ---Refractory bricks, blocks, tiles and similar refractory ceramic
constructional goods

69039090  --- Other
Whereas, the explanatory notes to the subject heading codes for tariff item 6914

under Chapter 69 of Customs Tariff Act, 1975 reads as under-

6914 Other ceramic articles

69141000 -of porcelain or china

69149000-  Other

In view of the above, | find that sub-chapter-I of chapter 69 (Ceramic Products), is
related to goods of Siliceous Fossil Meals or of Similar Siliceous Earths, and Refractory

Goods and the chapter heading 6903 covers Other refractory ceramic goods (for example,

retorts, crucibles, muffles, nozzles, plugs, support, cupels, tubes, pipes, sheaths and rods),

other than those of siliceous fossil meals or of similar siliceous earths.

The chapter heading 69149000 covers all ceramic articles not covered by other

headings of this chapter or in other chapters of the Nomenclature.

In the instant case | find that the importer have declared their imported goods as
“SISIC BEAM” and have classified the same under Tariff item 69039090 of first schedule of
the Customs tariff Act,1975. | find that the imported goods declared are “ SiSiC BEAM” i.e.

Siliconized Silicon Carbide beams are reaction-bonded (Silicon infiltrated) silicon carbide

being formed zero porosity by filing up open porosity with Silicon, whereas chapter heading

6903 covers Other refractory ceramic goods (for_example, retorts, crucibles, muffles,

nozzles, plugs, support, cupels, tubes, pipes, sheaths and rods), excluding those of siliceous

fossil meals or of similar siliceous earths. This heading also covers the group of refractory
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products other than those of 6901 and 6902. Hence, | find that the importer has wrongly
classified the subject goods under Custom tariff item 69039090 of Customs Tariff Act, 1975.
Thus as discussed above, the classification of the goods viz. “ SiSiC Beam” imported by the
noticee by mis-declaring the same under Tariff item 69039090 is liable for rejection and |
hold that it should be re-classified under tariff item 69149000 (other ceramic products other
than those of porcelain or china), of the first schedule to the Customs Tariff Act, 1975 and

should be reassessed accordingly.

4.2 Further, the Show Cause Notice has proposed that the benefit of exemption under
serial No. 338 of Notification No. 50/2017-Customs dated 30.06.2017 availed by the
importer by paying basic customs duty @ 5% is not available on the impugned goods i.e.
“SiSiC Beam” classified under tariff item 69039090 of Customs Tariff Act, 1975 and they are
required to pay basic customs duty @ 10%.

Relevant portion of the Notification No.50/17-Cus dated 30.06.2017, reads as under

S. No. Chapter or Description of Goods Standard IGST Condition
heading or sub- Rate No.
heading or tariff

item
1 2 3 4 5 6
338 6902, or 6903 All goods 5% - -

From the above, | find that the concessional rate of duty under serial number 338 of the
said Notification is applicable to Customs tariff items falling under 6902, or 6903 whereas
the imported goods declared as “SiSiC Beam” are correctly classifiable under tariff item
69149000. Thus, | find that in the subject two Bills of Entry detailed in Annexure-I of the SCN,
the importer has purposefully mis-classified the goods to wrongly avail the exemption under
serial No. 338 of Notification No. 50/2017-Cus dated 30.06.2017. Since exemption under
serial No.338 of Notification No. 50/2017-Cus dated 30.06.2017 is not available to the goods
covered under tariff item 691490007, | hold that the claimed exemption is liable to be
denied and the impugned two Bills of Entry are liable to be re-assessed under Section 17 of
the Customs Act, 1962 by classifying impugned goods under tariff item 69149000 and

accordingly, Basic Customs duty at the prevailing tariff rate i.e. 10 % is liable to be charged.

4.3 As regard proposal in the Show Cause Notice for demand of differential Customs duty
along with applicable interest, | find that the Noticee in their defence submission have
submitted that after due verification the Bills of Entry were finally assessed by the Customs
authorities.. However, | find that with the introduction of self-assessment and consequent
upon amendments to Section 17, since 8™ April, 2011, it is the responsibility of the importer
to declare the correct description, value, notification etc. and to correctly classify, determine
and pay the duty applicable in respect of the imported goods. The importer failed to
discharge the legal and statutory obligation in correct determination of description &

classification of imported goods and duty payable. | find that the Noticee have self-assessed
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the above said two Bills of Entry in terms of Section 17 of the Customs Act, 1962 and
therefore contravened the provisions of Section 46 (4) of the Customs Act, 1962 in as much
as they had intentionally availed/taken a wrong Customs duty benefit in terms of serial
number 338 of the Notification No. 50/2017-cus dated 30.06.2017. | find no force in this
contention because Section 28 of the Customs Act, 1962 does not differentiate or debar
demand in such situation. The assessments under Section 17 are without prejudice to
Section 46 and subsequent action including demand of differential duty with interest or any
other action under the provisions of the Customs Act, 1962. Since exemption under serial
No.338 of Notification No. 50/2017-Cus dated 30.06.2017 is not available to the impugned
goods declared as “SiSiC Beam”, and the said exemption is liable to be denied and
accordingly, Basic Customs duty at the prevailing tariff rate i.e. 10 % is liable to be charged, |,
therefore, hold that the importer M/s Bell Impex is required to pay the differential Customs
duty of Rs. 11,88,577/-as demanded in the Show Cause Notice under Section 28(1) of the
Customs Act, 1962. In context of demand and recovery of Interest at appropriate rate under
provision of Section 28AA of the Customs Act, 1962, | find that it is quite clear from wordings
of Section 28AA of the Customs Act, 1962, that when the said importer is liable to pay duty
in accordance with the provisions of Section 28 ibid, they in addition to such duty are also
liable to pay interest as well. The said Section provides for payment of interest automatically
along with the duty. As | have already held that differential Customs duty of Rs.11,88,577/-is
required to be recovered from them, in view of this, | hold that the importer is also liable to
pay interest at appropriate rate on the said amount of Rs.11,88,577/-under the provisions of

Section 28AA of the Customs Act,1962.

4.4 As regard proposal in the Show Cause Notice for imposition of penalty on the
importer under Section 117 of the Customs Act,1962, | find that Section 117 of the Customs
Act,1962 stipulates that any person who contravenes any provisions of this Act or abets any
such contravention or who fails to comply with any provision of this Act with which it was his
duty to comply, where no express penalty is elsewhere provided for such contravention or
failure, shall be liable to a penalty not exceeding [four lakh rupees]. | further find that

Section 17(1) of the Customs Act, 1962 authorizes any Importer or exporter of the goods to

self assess the duty leviable on the Import or export of goods. In the instant case, | find that
the importer was aware that the exemption under serial No. 338 of Notification No.
50/2017-Cus dated 30.06.2017, was not available to the impugned goods but they
deliberately assessed the two Bills of Entry (mentioned in Annexure-I of the SCN) under
Section 17(1) of the Customs Act, 1962 by wrongly availing the sa‘id exemption. Thus, | find
that the importer has contravened the provisions of Section 17(1) of the Customs Act, 1962
and accordingly | hold that the penalty under Section 117 of the Customs Act, 1962 are
attracted on the importer M/s Bell Impex (IEC No0.2410006973),Shop No.1 to 7, 10 to 24,

/Dage 8 of 10
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5. In view of the forgoing discussions and findings, | pass the following order:-
ORDER

(i) | reject the declared classification of imported goods viz. “ SiSiC Beam” under
Custom Tariff item No. 69039090 and order to classify the same under Custom
tariff item No. 69149000 and reassess accordingly.

(i) | reject the importers claim of exemption under serial No. 338 of Notification No.
50/2017-Cus dated 30.06.2017 in respect of two Bills of Entry as detailed in
Annexure-| to the Show Cause Notice and order to re-assess the said two Bills of
Entry under Custom Tariff Item 69149000.

(iii) 1 confirm and order to recover the differential Customs duty amounting to Rs.
11,88,577.00 (Rupees Eleven Lakh Eighty Eight Thousand Five Hundred Seventy
Seven only) from the importer M/s Bell Impex (IEC No.2410006973),Shop No.1
to 7, 10 to 24, B/H, Shakti Chamber,8-A, National Highway, Morbi, Gujarat-
363642, in respect of the two Bills of Entry, mentioned in Annexure-| of the Show
Cause Notice, for wrongly availing exemption under serial No. 338 of Notification
No. 50/2017-Cus dated 30.06.2017, under Section 28(1) of the Customs Act,
1962.

(iv) | order to charge and recover interest from the importer M/s Bell Impex (IEC
No0.2410006973),Shop No.1 to 7, 10 to 24, B/H, Shakti Chamber,8-A, National
Highway, Morbi, Gujarat-363642, on the confirmed duty at Sr. No. (iii) above
under Section 28AA of the Customs Act, 1962

(v) | also impose a penalty of Rs.2,00,000.00 (Rupees Two lakh only) on the importer
M/s Bell Impex (IEC No0.2410006973),Shop No.1 to 7, 10 to 24, B/H, Shakti
Chamber,8-A, National Highway, Morbi, Gujarat-363642, under Section 117 of
the Customs Act, 1962.

6. This order is issued without prejudice to any other action which may be
contemplated against the importer or any other person under provisions of the Customs Act,

1962 and rules/regulations framed thereunder or any other law for the time being in force in

(Ajay??«\ar)/

Additional issioner
Custom House, Mundra

the Republic of India.

F. No. VIII/48-62/Adj./ADC/MCH/2019-20 Date: 23.03.2020

BY SPEED POST
To

M/s Bell Impex,

Shop No.1to7, 10 to 24,
Behind Shakti Chamber,
8-A National Highway,
Morbi, Gujarat-363642
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New address

M/s Bell Impex,

Plot No.38, Shakti Industrial Estate,
Near Radhe Hotel, At. Trajpar,
Morbi, Gujarat-363642

Copy to:

1. The Commissioner of Customs, Custom House, Mundra.
2. The Deputy/Assistant Commissioner (RRA), Custom House, Mundra.
3. The Deputy/Assistant Commissioner (TRC), Custom House, Mundra.
\/4(.' The Deputy/Assistant Commissioner (EDI), Custom House, Mundra.
S.  The Deputy/Assistant Commissioner (GR-1I1), Custom House, Mundra.
6. The Deputy/Assistant Commissioner (Audit), Custom House, Mundra.
7.
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