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OFFICE OF THE COMMISSIONER OF CUSTOMS,

CUSTOM HOUSE: MUNDRA, KUTCH
MUNDRA PORT & SPL ECONOMIC ZONE, MUNDRA-370421

Phone No.02838-271165/66/67/68 FAX.N0.02838-271169/62

A File No. VI11/48-221/GR-1/Adj/F 365/MCH/20-21
B Order-in-Original No. MCH/ADC/AK/27/2020-21
€ Passed by Shri Ajay Kumar

Additional Commissioner of Customs,
Custom House, AP & SEZ, Mundra

D Date of Order 14.07.2020

E Date of Issue 14.07.2020

F SCN NO. & Date Waiver of SCN and PH vide letter dated NIL and 30.05.2020

G Noticee/Party/Importer | M/s Fitnuss 365, Eldeco Estate One, Plot No. B1/12A, Sector-6,
/ Exporter Opp- Babarpur Mandi, Gt Road, Panipat, Haryana-132103

H DIN No. 20200771MO00006KF117

1. I 30 gy wafeud F e e fhar Srar g

This Order - in - Original is granted to the concerned free of charge.

2. ofy B afFd 5@ e IR F T ¥ A a7 WA Yooh e AT 1982 F R 3
& oy ufesa e o FAfTE 1962 @1 URT 128 A% el woF - 1- # R gfaar #
FdTT 910 9 oY e T HhaT B-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of Customs Act, 1962
read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -1 to:

“ W e IrgFA (), Fisen

7 & #fSe, Hger o, Teew Iifw $RAr & O, s U3, JrEHeETg 380 0097
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
Having his office at 7" Floor, Mridul Tower, Behind Times of India,
Ashram Road, Ahmedabad-380 009.”

3. 3%d N Tg I Aofer i ad F 60 et F ey arf@a v Frelr =g |
Appeal shall be filed within sixty days from the date of communication of this order.

4. 37d ¥ & W ARG Yok FOfas & agd 5/- T # ewe oo g aifee AR g8 @y
fArfaf@a sag Jova fFar are-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by -

() ¥ e Fr o gfF R

A copy of the appeal, and

(i) & ey i FE® 9y AT F% e wd O W g1 & IR SEeE e
#ofas-1870 ¥ 7 H.-6 # FUIRT 5/- 30 1 ~a@eE Yo e 3T F@ = AMRT |

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 5/- (Rupees Five
only) as prescribed under Schedule — |, Item 6 of the Court Fees Act, 1870.

5. 3diel FA9 & WY $gfe/ ST ZUs/ FATAT I &F $F1A H GAOT v fohar Sewm a1fed |
Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.

6. N TFIA X FHY, WAT Yo (3reT) f7#,1982 3 A Yo fOfATH, 1962 & 377 wlr
Ut & dgd el AT 1 g R s g |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs Act, 1962
should be adhered to in all respects.

7.59 I3y & fawg ader ¥ S Yed AT Yok AR SN fdEe # @), rvar qus A, Sl dhae
%‘HﬁﬂT faarg # 81, Commissioner (A) & THET T Yesh &1 7.5% AT AT BIamm|

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the duty demanded
where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Sub: Import of ‘Dietary Supplement’ vide Bill of Entry No. 7398073 dated 05.04.2020
by M/s Fitnuss 365, Eldeco Estate One, Plot No. B1/12A, Sector-6, Opp- Babarpur Mandi,
Gt Road, Panipat, Haryana-132103 for violation of Customs Act and Rules thereon.
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DIN No. 20200771MO00006KF117

BRIEF FACTS OF THE CASE

M/s Fitnuss 365, Eldeco Estate One, Plot No. B1/12A, Sector-6, Opp- Babarpur
Mandi, GT Road, Panipat, Haryana-132103 (IEC No. CODPP5205F) filed Bill of Entry No.
7398073 dated 05.04.2020 through their Custom Broker M/s R R Logistics for clearance of
7785.090 Kgs of goods declared as “Dietary Supplement” under CTH 21069099/21061000
having assessable value of Rs. 48,88,499.35/- imported vide BL No.- HLCUBSC200208558
dated 08.02.2020 declaring the country of origin as “United States”. The goods are covered
under Commercial Invoice No. VAOOO1 dated 11.06.2019 issued by M/s CLN Distribution,
3306 Central Ave, Matawan, NJ 07747, United States.

1.1 The container of the said Bill of Entry was selected for scanning and reported as
“Mis-match”. Therefore the Said Bill of Entry assessed on 100% examination. Accordingly,
goods are examined 100% in presence of Customs Broker representative Shri Harsh Ahuja.
During the course of examination, it is found that the cargo in container was completely
different from what was declared in aforesaid Bill of Entry. Details of the cargo found in

the container are as under:-

TABLE-A
S.No. | Items found in Container Quantity
1 BCAA Strong Rainbow Candy- 243gm 240 Pcs
2 Hyper Crush Blue Ice Assorted-461 gm 270 Pcs
3 Maximum Whey Assorted 5lbs 720 Pcs
4 Super CLA-180 ct 600 Pcs
5 T-Bomb Extreme Clinical Strenth-168 ct 180 pcs
6 UYM XXXL 1350 Assorted-12lbs 570 pcs

1.2 From the above, it appeared that M/s Fitnuss 365 has mis-declared the imported
goods to with intent to evade payment of appropriate customs duty and by way of
misdeclaration the impugned goods, the importer has rendered the said goods having
declared value of Rs. 48,88,499.35/- liable for confiscation under Section 111(1) &(m) of
the Customs Act, 1962 and has also rendered themselves liable to penalty under Section

112(a) of the Customs Act, 1962.

WAIVER OF SHOW CAUSE NOTICE AND PERSONAL HEARING

.2 The importer vide their letter dated 28.05.2020 has submitted that they have

imported Dietary Supplement of GAT brand as per declared invoice and packing list.

However, their shipperi.e. M/s CLN Distribution, 3306 Central Ave, Matawan, NJ 07747,
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DIN No. 20200771MOO00006KF117
United States has sent wrong shipment of MHP brand as what declared in invoice. Further,
said importer has submitted that as heavy amount is involved in exchange of wrong
products, they are agreed to purchase the 6 items which found in cargo. Said importer has
also submitted invoice No. INO037 dated 26.05.2020 for these 6 items mentioned in TABLE-
A above. They also submitted various copies of emails through which they interacted with
the supplier during the period from 11.05.2020 to 01.06.2020, wherein Shri Christopher

Norton, Owner of CLN Distribution, Matawan apologize to them for the wrong shipment.

2.1 Further, shipper i.e. M/s CLN Distribution, 3306 Central Ave, Matawan, NJ 07747,
US vide letter dated 16.06.2020 has submitted that said shipment was wrongfully fulfilled
with the incorrect goods due to mistake in loading. M/s CLN Distribution has accepted
responsibility for wrong shipment. Further, M/s CLN Distribution vide letter dated
09.07.2020 has submitted that value for the order of goods of MHP brand which was
mistakenly sent is USD 28,500.00 and the order placed was for USD 54,141.60. Therefore,
remaining balance of USD 25,641.00 will be cleared and settled in the next shipment. They
also submitted invoice No. INOO37 dated 26.05.2020 having value of USD 28,500.00.
Further, importer i.e. M/s Fitnuss 365 has requested to waive show cause notice and
personal hearing in the matter

DISSCUSSION AND FINDINGS

3. | have carefully gone through the records of the case and | find that the importer
vide their letter dated 30.05.2020 has waived the issuance of show cause notice and also
waived opportunity of personal hearing. Thus, | find that principles of natural justice as
provided in Section 122 A of the Customs Act, 1962, has been complied with and

therefore, | proceed to decide the case on the basis of evidences available on record. The

points to be decided in the instant case are:-

I.  Whether the impugned goods are mis-declared or not; &

II.  Whether the impugned goods are liable for confiscation under Section 111(l) and
111(m) of the Customs Act, 1962 and the importer is liable to penalty under
Section 112(a) ibid.

3.1 | find that the impugned goods are declared in the Bill of Entry are 21 types of
Dietary Supplement of GAT Brand having assessable value of Rs. 48,88,499.35. However,
during examination in presence of Customs Broker representative, total 6 items of Dietary ?
Supplement of MHP Brand has been found which was completely different from what was

declared in aforesaid Bill of Entry. Details of the cargo found in the container are

mentioned in TABLE-A above.
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DIN No. 20200771MO00006KF117
3.2 | find that in terms of Section 46 (4) and (4A) of the Customs Act, 1962, the
importers of any goods are required to declare correct details/particulars in Bill of Entry
being filed by them, and are also required to make and subscribe to a declaration to the
truth of the contents of such Bill of Entry, whereas in the instant case, whatever declared in
the Bill of Entry is not found in the Bill of entry rather 6 different items, which are not in
import documents are found in the container. Further, the invoice value, which is declared
in Invoice Number VAOO1 dated 11.06.2019 is US$54141.60, whereas the value found is
US$ 28500.00. | find that the goods imported vide above mentioned Bill of Entry is mis-
declared in terms of Section 46(4) (4A) of the Customs, Act, 1962 and this has made the
goods liable for confiscation under the provisions of Section 111(l) of the Customs Act,
1962 which states that any dutiable or prohibited goods which are not included or are in
excess of those included in the entry made under this Act shall be liable to confiscation.
Further, the importers have not declared correct particular with respect to the goods
imported and therefore, liable for confiscation under Section 111(m) of the Customs Act,
1962. For the omission and commission of the act by the importers, they rendered
themselves liable for penal action under Section 112(a) ibid. Shipper i.e. M/s CLN
Distribution vide letter dated 16.06.2020 has accepted responsibility for wrong shipment
and submitted that value for the order of goods of MHP brand which was mistakenly sent
is USS 28,500.00 and the order placed was for US$54,141.60. | find that said importer and

shipper both has accepted responsibility for wrong shipment.

3.3 | also find that said importer has submitted invoice No. INO037 dated 26.05.2020
having value of US$28,500.00 of 6 items of Dietary Supplement (details mentioned in
Table-A). However, as per prevailing practice of assessment of these goods at Mundra

Port, value of mis-declared goods comes to Rs. 27,46,310/-. Details of which are as under:-

TABLE-B
S.No. | Items found in Container Quantity Unit Price | Value in Rs.
in USD

1 BCAA Strong Rainbow Candy- 243gm 240 Pcs 1.5 1,37,430/-
2 Hyper Crush Blue Ice Assorted-461 gm 270 Pcs 5 1,03,073/-
3 Maximum Whey Assorted 5lbs 720 Pcs 22 12,09,384/-
4 Super CLA-180 ct 600 Pcs 4 1,83,240/-
5 T-Bomb Extreme Clinical Strenth-168 ct 180 pcs 5 68,715/-
6 UYM XXXL 1350 Assorted-12lbs 570 pcs 24 10,44,468/-

Total 27,46,310/-

Page 4 of 5

a=z
@



DIN No. 20200771MO00006KF117

In view of the above discussions and findings, | pass the following order:
ORDER

I'order for confiscation of goods found in cargo valued at Rs. 27,46,310/- covered
under B/E No. 7398073 dated 05.04.2020 under Section 111 (1) & (m) of the
Custom Act, 1962. However, | give an option to the importer to redeem the
confiscated goods on payment of fine of Rs. 3,00,000.00 (Rupees Three Lakh only)
in lieu of confiscation under Section 125 of the Customs Act, 1962.

I also impose a penalty of Rs.2,75,000 (Rupees Two Lakh Seventy Five thousand
only) on the importer M/s Fitnuss 365 under Section 112(a) of Customs Act, 1962.

5. This order is issued without prejudice to any other action which may be
contemplated against the importer or any other person in terms of any provision of the

Customs Act, 1962 and/or any other law for the time being in force.

Additional Commissioner,
Custom House Mundra
Dated: 14.07.2020

F.No. VII1/48-221/GR-1/Adj/F-365/MCH/20-21

By REGD. POST A.D/Hand Delivery

w 52246 |
To, ! 16 i i
M/s Fitnuss 365, i 4 ' ;
Eldeco Estate One, Plot No. B1/12A, ! i R, | ST ’I
Sector-6, Opp- Babarpur Mandi, GT Road, { - Ef\f e ] !
Panipat, Haryana-132103 -244713 Folackmddor | ikl

Copy to:
1. The Commissioner of Customs, Custom House, Mundra.
2. The Deputy Commissioner of Customs (RRA/TRC), Custom House, Mundra.

3. The Deputy Commissioner of Customs (Gr-1), Custom House, Mundra.

% The Deputy Commissioner of Customs (EDI), Custom House, Mundra
5. Guard File.
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