OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS,
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C. Passed by

Shri Ajay Kumar | CREC anig
Additional Commissioner of Cusi:oms, B
Custom House, AP & SEZ, Mundra.

D. Date of order /Date of issue

23.12.2019/ 23.12.2019 ‘ TN

E. Show Cause Notice No. &
Date

VIII/48-140/Cocoa Powder/Shlrazeé/GM/MCH/ZOlS 19
Dated 27.08.2019

F. Noticee(s)/Party/ Importer

M/s Shirazee Traders,
967, Raviwar Peth,
Pune,

Maharashtra—411 002.

1. T8 3id SR Hafd &1 (.3 veH fear s g &?

This Order - in - Original is granted to the concerned free of charge.

2. afe Y fa 3 ot ST A SRy & ) ag W ep &Tﬁﬁﬁﬂﬁﬁ?ﬁwszﬂﬁ/ﬁmsmmﬁmw

TR 1962 BT YRT 128 A S Sidtld yuz Hiw- 1- ¥ IR ufedf & 2 9a1T 70 uq R el 3 Fabdl 6-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of Customs Act, 1962 read

with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -1 to:

« T Y[ep Smge (3rdten), Hisar

7 &Y vifSre, Yo eray, TewT o sfear & fi9, s g,  rgweTaIs 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
Having his office at ;i Floer,Mridul Tower, Behind Times of India,

Ashram Road,Ahmedabad-380 009.”

3. I Ul g SIS o i faies ¥ 6o fo & iR et &t St =i |

Appeal shall be filed within sixty days from the date of communication of this order.

4. Iad fd P R AT Yoo AfANTH F T8d 5/- FUT H1 fedve T 1 a1y iR 39 wry fFafefea saw

Tay fasar sme-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by —

() I i B U uf 3R

A copy of the appeal, and

(i) 3 Mo B} Ug Ul rudr H18 3 Ul o R Srggeit-1 & SR =Ty Yo ifafg-1870 & HE W6 B

Ayt s/- Tud &1 =T Yo fewe sraa @ g1 91y |

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 5/- (Rupees Five only)

as prescribed under Schedule — |, Item 6 of the Court Fees Act, 1870.

5. 3 T & 1Y SYfe/ SIS/ gUS/ SHIAT S1fE & YT T W0l Serd fasar o Aned |

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.

6. 3fTieT IR R GHY, AT Yeoob (erdta) Fraw, 1982 3R dian e srfafad, 1962 & g 9ot vrayi & qga @it
ATl H1 Ut [ S 91ig Y |
While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs Act, 1962 should be

adhered to in all respects.

7. 59 e & Ao ordia ¥ wigil Yoob a1 Yoo 3R AT faareg & @), sryar gue , wigl Fraw SAin faarg # 8,

Commissioner (A) %W&THWWW 7.5% HITdTH ST

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Sub.:- Show Cause Notice F, No: VIII/48-140/Cocoa Powder/Shirazee/Gr-1/MCH/2018-19 dated 27.08.2019

issued to M/s Shirazee Traders, 967, Raviwar Peth, Pune, Maharashtra - 411 002.
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BRIEF FACTS OF THE CASE

M/s Shirazee Traders, 967, Raviwar Peth, Pune, Maharashtra — 411002 (hereinafter referred
to as “Importer”/“Noticee” for the sake of brevity) had filed a Bill of Entry No. 7618101 dated
07.12.2014 through Custom Broker D K Logistics for clearance of imported goods declared as “Cocoa
Powder 10-12% FAT Content 11 MK-380 ’(hereinafter referred to as “Imported goods”/“Impugned
Goods” ). The goods have been shipped from Malaysia, falling under Custom Tariff Item18050000 to
the First Schedule of the Customs Tariff Act, 1975. The importer filed the Bill of Entry through the
Customs Broker for clearance of the aforesaid goods by availing concessional rate of Customs duty
benefit on the basis of Country of Origin certificate prescribed under Notification No. 53/2011-Cus,
dated 01.07.2011, as amended. Based upon the self-assessed declarations regarding country of origin
benefit made by the importer in the aforesaid bill of entry, the imported goods viz. ‘Cocoa Powder
10-12% FAT Content 11 MK-380" were cleared, having Gross weight 76,200 Kgs and assessable value
of Rs.1,05,36,013.97/- imported vide Bill of Lading No. CT20141006 dated 29.10.2014 and Invoice No.
EDMK030/14/15 dated 29.10.2014.

1.1 In terms of new Customs audit methodology, where “Theme Based Audit (ThBA) has been
considered as an important element of entire Customs Audit system, erstwhile Central Board of
Excise & Customs (CBEC) which is now Central Board of Indirect Taxes and Customs (CBIC) (herein
after referred to as Board) vide letter D.O.F. No. 450/72/2016-Cus-1V dated 26.07.2018 allocated
various “Audit Themes” to Audit Commissionerates for «Coordinating the audit” across India for

issues arising out of such theme based audit.

1.2 One of the themes allocated to Nhava Sheva Audit Commissionerate (Mumbai Customs Zone-
1) is “FTA benefit on imports of Cocoa powder from Malaysia” under Customs Notification No

46/2011-Customs, dated 01.06.2011 and Notification No. 53/2011-Customs, dated 01.07.2011.

1.3 Cocoa Powder is regularly being imported from Malaysia under Free Trade Agreement (FTA)

by importers from various ports by availing the benefit of duty exemption under aforesaid

Notifications.

1.4  The benefit under Notification No 46/2011-Customs s available provided the goods are of
Malaysian Origin in accordance with provision of the Customs Tariff [Determination of Origin of
Goods under the preferential Trade Agreement between the Governments of Member States of the
Association of Southeast Asian Nations (ASEAN) and the Republic of India] Rules, 2009, published vide
Notification No. 189/2009-Customs (N.T.) dated 31.12.2009. As per the aforesaid Rules, the
«Certificate of Origin” is required to be issued by the designated authority and in case of goods not

wholly produced or obtained broducts in Malaysia, the AIFTA (ASEAN-India Free Trade Area) content

.

1.5 Similarly, benefit of the Customs Notification No 46/2011-Customs, dated 01.06.2011 and

should not be less than 35% of the FOB value.

Notification No. 53/2011-Customs, dated 01.07.2011 are available provided the goods are of
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Malaysian origin in accordance with provisions of the Customs Tariff (Determination of Origin Of‘
Goods under the Preferential Trade Agreement between the Governments of the Republic of India
and Malaysia) Rules, 2011, published Notification No. 43/2011-Customs (N.T.). As per the aforesaid
Rules, in case of goods not wholly obtained or produced goods from Malaysia, the qualifying value

~ontent of the goods should not be less than 35% of the FOB value.

Ihe matter regarding verification of qualifying value content was taken up for investigation by
Directorate of Revenue Intelligence, New Delhi. Based on some of the “Certificates of Origin” issued
for this product, it was noticed that the goods were derived from Cocoa beans of Ghana Origin and in
such cases, based on prevalent International price as well as information available on supplier’s
website, it appeared that the regional value addition would only be in the region of 3-17% as against
minimum qualifying value of 35% of the FOB value. Accordingly, the matter was taken up by the
Director ICD, of the Board with the High Commission of Malaysia in Delhi vide letter dated 10.01.2014
for verification. In response thereto, the Director, Asian Economic Corporation, Ministry of
international Trade and Industry (MITI), Delhi vide letter dated 18.03.2014 informed that the
“Ministry of International Trade and Industry (MITI) Malaysia” have completed a verification visit to
both the factories M/S IB Cocoa and Guan Chong Cocoa to verify the information regarding raw
material used in the production of cocoa powder for export to India. Based on the verification visit
and internal investigation of both factories , MITI stated that the raw material used in the production
of finished goods has fulfilled the 35% Regional Value Content (RVC) under the ASEAN India Free
Trade Agreement (AIFTA), however they showed their inability to provide the cost structure due to

data privacy.

1.7 According to Article 16(a) (ii) of Annexure-liI (Operational Certification Procedures) to the
Rules of Origin under the ASEAN India Free Trade Agreement, the issuing Authority shall respond to
the request promptly and reply within 03 months after receipt for retroactive check. According to
Rule 16 (a)(iv), the retroactive check process, including the actual process and the determination of
whether the subject goods is originating or not, should be completed and the result communicated to

the issuing authority within 06 months.

There is no provision in the said Rules of Origin of India ASEAN FTA for denial of cost structure
on the basis of data privacy. Article 18 (b) clearly obligates information relating to the validity of the

AIFTA Certificate of Origin to be furnished upon request of the importing party.

A
1.9 In view of the above, it was decided by the Board to deny the preferential Customs duty

benefit in the said matter and accordingly Board vide letter F.NO. 456/12/2013-Cus.V dated

07.05.2014 issued necessary direction for taking necessary action.

110 In this regard, Hon’ble CESTAT decision in the case of M/s Alfa Traders Vs Commissioner of

5

Customs, Cochin reported in 2007(217) ELT 437 and 2008(223)ELT 289 are squarely applicable
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wherein it has been held that if the certificate of origin is not correct on facts, it can be rejected for
disallowing the duty exemption. Similarly, the case law in the matter of M/s Surya Lights Vs

Commissioner of Customs reported in 2008 (226) ELT 74-Tribunal Bangalore is also equally relevant.

1.11 In terms of Section 46 (4) of Customs Act, 1962, the importer is required to make a
declaration as regards the truth of the contents of the Bill of entry submitted for assessment of
Customs duty. In view of the discussions made in the foregoing paras, it appeared that the said
Noticee have wrongly taken benefit of Notification No 53/2011-Customs dated 01.07.2011. Thus it
appeared that the said Noticee have contravened the provisions of sub section (4) of Section 46 of
the Customs Act, 1962, in as much as, they had mis-declared Country of Origin as Malaysia imported
as ‘Cocoa Powder 10-12% FAT Content 11 MK-380’ in the declaration in the form of Bill of Entry filed
under the provisions of Section 46(4) of the Customs Act 1962 and thereby they wrongly availed the
country of origin benefit to evade the customs duty. It appeared therefore that importer M/s
Shirazee Traders, 967, Raviwar Peth, Pune, Maharashtra — 411002 has knowingly and with intention
and by design taken the benefit of Notification No. 53/2011-Cus dated 01.07.2011. It appeared to be
a case of wilful mis-statement of actual country of origin, suppression of facts of correct qualifying
Regional Value Content (RVC) and of ineligibility of said exemption Notification (Supra) due to non-
fulfilment of Regional Value Content (RVC) of 35 % and thus ineligibility of exemption under
Notification no. 53/2011-Cus dated 01.07.2011 with intention to evade duty of Customs. This
constitutes an offence of the nature covered in section 111 (d), 111(m) and 111 (o) of the Customs
Act, 1962 and the goods imported appear liable for confiscation under section 111 (d), 111{m) and

111 (o) of the Customs Act, 1962.

1.12 In view of the facts discussed in the foregoing paras and material evidences available on
record, it appeared that the importer has contravened the provisions of Section 46(4) of the Customs
Act, 1962 in as much as they had intentionally taken a wrong Customs duty benefit based upon
invalid document namely Country of Origin Certificate in terms of the Notification No. 53/2011 dated
01.07.2011, and thereby they have suppressed material facts from the department and produced
invalid Country of Origin certificate as mentioned above for the imported goods, while filing the
declaration, seeking clearance at the time of the importation of the impugned goods. Thus, the said
importer also appeared liable for penal action under the provisions of Section 112(a) and / or Section
114 A of the Customs Act, 1962 for importing the impugned goods based upon invalid and improper
document viz. Country of Origin certificate leading to unlawful, illegal and wrong availment of
concessional Customs duty benefit under Notification No. 53/2011 dated 01.07.2011 by them. It also
appear that importer is liable for penalty under section 114AA of the Customs Act, 1962 for
knowingly and intentionally using the country of origin document which was incorrect in material
particularly in as much as it falsely shows the country of origin as Malaysia though the AIFTA (ASEAN-
India Free Trade Area) content is far less than 35% of the FOB value and thus the country of origin
produced is in violation of Notification No. 189/2009-Customs (N.T.) dated 31.12.2009 viz., Customs

Tariff (Determination of Origin of Goods under the Preferential Trade Agreement between the
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Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the

Republic of India) Rules, 2009.

1.13  The importer has debited total duty amount of Rs. 31,66,239/- through various license at the
time of assessment of the goods in respect of Bill of Entry No. 7618101 dated 07.12.2014 after

wrongly availing concessional Customs duty benefit under Notification No. 53/2011 dated

01.07.2011.

1.14 The total Customs duty leviable on the said goods amount to Rs.55,67,938/- without allowing
concessional rate of Customs duty benefit based on Country of Origin benefit of Malaysian origin.
Concessional rate of Customs duty based on Country of Origin for the imported goods is not available
to them for the reasons as discussed in the foregoing paras. The importer has already debited an
amount of Rs.31,66,239/- through various license for the clearance of the impugned imported goods
by availing concessional rate of Customs duty based on Country of Origin benefit which they are not
entitled to based upon the facts brought on record as discussed in the foregoing paras. Therefore, it
appeared that the amount of differential Customs duties amounting to Rs.24,01,699/- (Rupees
Twenty Four Lakh One Thousand Six Hundred Ninety Nine only) as detailed in Annexure B to the
show cause notice; attributable to concessional rate of Customs duties based upon wrong availment
of Country of Origin benefit; appeared demandable and recoverable in terms of section 28(4) of the
Customs Act, 1962, along with applicable interest thereon under section 28AA of the Customs
Act,1962 from them by re-assessing the aforesaid Bill of Entry after amendment under Section 149 of
the Customs Act, 1962 and by denying concessional rate of customs duty benefit based upon the

country of origin of import goods.

2. In view of the above, a show Cause Notice F.No. VIII/48-140/Cocoa Powder/Shirazee/Gr-
I/MCH/2018-19 dated 27.08.2019 was issued, whereby the importer M/s Shirazee Traders, 967,
Raviwar Peth, Pune, Maharashtra - 411002(IEC No.3107006858) were called upon to show cause to
the Additional Commissioner of Customs, Custom House Mundra having his office at, 1% Floor, Port

User Building, Mundra Port, Mundra, Kutch, Gujarat as to why:-

(i) Country of Origin Certificate issued as per the Notification No. 53/2011 dated 01.07.2011
was submitted purposefully, knowingly, intentionally for fraudulently claiming and availing
Customs duty benefit. The importer is called upon to show cause as to why the country of
origin should not be rejected as a valid document for availment of the concessional rate of
customs duty benefit based upon the country of origin of the impugned import goods;

(ii) The total quantity of 76,200 Kgs of goods declared as ‘Cocoa Powder 10-12% FAT Content
11 MK-380" imported vide Bill of Entry No. 7618101 dated 07.12.2014 and having
assessable value of Rs. 1,05,36,103.97/- should not be held liable to confiscation under
the provisions of section 111 (d), 111 (m) and 111(o) of the Customs Act, 1962 for the act
of wilfull mis-statement and intentional suppression of facts by the importer with regard

to the description and Country of Origin of the import goods by way of submitting false

Page 5 of 20



and incorrect Country of Origin certificate as Malaysia leading to unlawful, illegal and
wrong availment of concessional Customs duty benefit under Notification No. 53/2011
dated 01.07.2011 by them.

(iii) The total amount of differential Customs duties amounting to Rs.24,01,699/- (Rupees
Twenty Four Lakh One Thousand Six Hundred Ninety Nine only) as detailed in Annexure B
to this show cause notice; attributable to the concessional rate of Customs duties based
upon wrong availment of Country of Origin benefit by the importer under Notification No.
53/2011-Cus dated 01.07.2011 should not be demanded and recovered from them in
terms of section 28(4) of the Customs Act, 1962, along with applicable interest thereon
under section 28AA of the Customs Act,1962 by re-assessing the aforesaid Bill of Entry
after amendment under Section 149 of the Customs Act, 1962 and by denying
concessional rate of customs duty benefit based upon the country of origin of import
goods.

(iv) Penalty should not be imposed on them under Sections 112(a) and / or 114A of Customs
Act, 1962.

(v) Penalty should not be imposed on them under section 114 AA of the Customs Act, 1962.

PERSONAL HEARING

3 Personal hearing in the instant case was fixed on 27.11.2019. Shri Mustafa, authorised
representative, appeared for the Personal Hearing on 27.11.2019 and handed over their written
submission dated 11.11.2019 and reiterated the facts mentioned therein. He further stated that they
have nothing more to add, however they said that they will submit necessary documents regarding

processing of the goods within 30 days. They sent a letter dated 13.12.2019, received on 18.12.2019

to the department.
DEFENCE SUBMISSION

4, The Noticee vide their letter dated 11.11.2019, submitted personally by Shri Mustafa during
the personal hearing on 27.11.2019, have submitted pointwise defence reply as under-

Point No.1: The Cocoa powder mentioned in the show cause notice was imported from MAJULAH
KOKO TAWAU SDN BHD, Malaysia vide invoice NO.EDMK 030/14/15 and enclosed the copy of invoice
packing list, certificate of origin (as issued by the Chinese Chamber of Commerce, Tawau Sabah) and
Form A1l. Certificate of Origin issued by the authority is substantial evidence in this regard.

Point No.2: The said supplier is a renowned business in the industry and hence we transacted with
them. This was bonafide and genuine transaction. The supplier company have their own cocoa seed
plantations. The same is also mentioned on their official website and enclosed screenshot of their

website as proof of the origin of cocoa seeds.

Point No.3: Further, they submitted the copies of the following documents in evidence of their

transaction.

1) Import Invoice No. EDMKO030/14/15 Dated 29.10.2014 %

2) Packing list Dated 29.10.2014

3) Bill of Lading No. CT/20141006 dated 29.10.2014

4) Bill of Entry No.7408101 dated 07.12.2014

5) Certificate of Origin No. CCCT14481 dated 14.11.2014
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6) Annexure Al. No.KK2014-Al-21-000068 dated 30.10.2014

1 The Noticee vide their letter dated 13.12.2019, received in this office on 18.12.2019, have

4.1

submitted additional submissions as stated during their personal hearing on 27.11.2019. Shri

Amiruddin Pardawala, Proprietor of Shirazee Traders stated as under:

1. On 27.11.2019 Shri Musfata their authroized representative attend the personal hearing on
27.11.2019 and submitted the following documents:

Colour Photo Copy of Invoice No. EDMK030/14/15 DT. 29.10.2014
Colour Photo Copy of Packing List No. MKT 019/14 DT. 29.10.2014
Colour Photo Copy of Certificate No. CCCT7 -14481 DT. 14.11.2014

Colour Photo Copy of Form Al issued by Ministry of Industry & Trade International
(MIT!) Malaysia, Form No. KK-2014-A1-21-000068 DT. 30.10.2014

They are in continuous follow up with our Malaysian Supplier & as per finally discussed the
matter with their Malaysian supplier over telephone, they informed them that due to their
business secrecy they can't reveal the details to their customers, but they assured them that
the transaction is 100% under the guidelines of ASEAN Treaty. As MITI has issued us the form
A1, after verifying the facts submitted to their office in this regard.

3. In this regard they have approached to Ministry of International Trade & Industry Malaysia,
They have also given them confirmation that this transaction in Authentic and verified by
Ministry of International Trade & Industry of Malaysia according to the origin requirements of
AIFTA as stipulated under Rule 2 (Origin Criteria) of the Agreement and submitted email Copy
for reference.

4. Also FORM Al is an official document Issued by MITI after verification of all facts submitted by

Malaysian Exporter. Also it is very clearly mentioned on form Al & Exporters Declaration

along with their stamp & Sign states " The Undersigned thereby declares that the above

details and statement are correct; that all the goods were produced in MALAYSIA and that

they comply with the origin requirements specified for these goods in the ASEAN-INDIA Free

Trade Area Preferential Tariff for the goods exported to INDIA" Stamped & signed at SABAH

on 30th October 2014.

5. Where the same is been certified by Authorised MITI Official Honorary Secretary General
ZAITON ARIFFIN " It is hereby certified, on the basis of control carried out, that the declaration
by the exporter is correct "Stamped & Signed at SABAH on 30th October 2014 vide there
reference number (F Al-FIF-W- 141030-KK-000001]

6. They have further submitted that in this issue FORM A1 is the most substantial evidence, as
stated by Malaysian Exporter to prove our genuine transaction done under FTA for their
consignment. Also the process of Issuance of FORM A1l is stated on official website of MITI,
preferential tariff to be verified by Malaysian authority (MITl) to issue FORM Al
https://fta.miti.gov.my/index.php/pages/view/33.
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7. Compliance to Rules of Origin (ROQ) is important in exporting products under the preferential
trading arrangements. To qualify for preferential tariffs under ASEAN-India FTA, exporters
must meet two conditions: Regional Value Content (RVC) 35% + Change in Tariff Sub-Heading
(CTSH).

8. In other words, to qualify for the preferential tariffs under the AIFTA, exporters must have at
least 35 percent regional value content or originating materials plus the product must have

undergone some form of processing at the final point of exports.

RVC is calculated as follows:

RVC= FOB price minus non-originating productsX 100
FOB price
RVC = RM200 - RM123 X 100 =38.5%
RM200

The originating product accounts for 38.5 %.

In addition to meeting the RVC, the product must have undergone change in tariff sub-

heading. For example:

Tariff Heading Tariff Sub-Heading | Product Description | Rules of Origin \
(CTSH) |

HS8467 HS8467 11 Pneumatic  rotary | RVC 38.5 + CTSH —
type (tools) L

9. This 6-digit subheading for pneumatic rotary type (tools) is HS8467 11. However, in the
processing to manufacture this product, other parts of products falling under HS8467 92 and
HS8467 99 may have been used. Thus at the 6 digit level there is change from 8467 92 and
HS8467 99 to become HS8467 11.

10. Malaysian exporters can benefit from preferential tariff on all products provided it is not in
the Exclusion List of India and importers can benefit from preferential tariffs provided the

products are nof on the Malaysian Exclusion List.
Steps:
https://fta.miti.gov.my/index.php/pages/view/47

a) Obtain the ASEAN Harmonized Tariff Nomenclature (AHTN) or Harmonised System (HS)
code from the Royal Customs of Malaysia for your product as well as every product and raw

material used.

b) Check your product's eligibility under AIFTA based on India's schedules of tariff

elimination/reduction. ‘?/
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¢) Product for export must fulfill the condition of the rules of origin under AIFTA.

d) Download/get the Cost Analysis Application Forms i.e. BAK 1(a), BAK 1(b) and BAK 1(c). The

farms can be obtained from:
i. MITI Website

i Service Counter (Ground Floor), Block 10, MITI, Government Offices Complex, Jalan Duta,

50622 KualaLumpur
ii. MITI's branch offices in respective states.
e} Completed Cost Analysis application forms must be submitted to:

Ministry of International Trade and Industry (MITI)
Trade Cooperation and Industry Coordination Section
Ground Floor, (Service Counter), Block 10

Government Offices Complex, Jalan Duta, Kuala Lumpur

Application must be also submitted with:

i. Form BAK 1(a): Details of Exporter/Manufacturer and Products
ii. Form BAK 1(b): Product's Cost Analysis

iii. Form BAK 1(c): Letter of Indemnity

iv. A copy of the following documents:

_Certificate of company's registration

_Invoices of raw material purchasing

- sample/photograph/products catalogue.

- Flow chart of production process.

f) Once application is approved, Malaysian. exporters have to submit the Form Al which can
be purchased from Federation of Malaysian Manufacturers (FMM). For further details, please

contact.

Tel:03-6286 7200
Fax :03 - 62741266 /7288

www.fmm.org.my

i;.ttps:,f‘/www.fmm.org.mv/Apva for Certificate of Origin-@-Preferential Certificate

of Origin.aspx
Also can verify all facts on above website as well,

11. This is the complete procedure & Rules for obtaining the form A1, would request yourself to
kindly take form Al as proof of the genuineness of this transaction & evidence to prove that

Production cost is more than 35% of Cocoa beans.

Page 9 of 20



DISCUSSION AND FINDINGS

5: | have carefully gone through the Show Cause Notice dated 27.08.2019, the written
submissions filed by the Noticee and the available records of the case and | find that the following

main issues are involved in the subject Show Cause Notice, which are required to be decided-

(i) Whether the Country of Origin Certificate issued as per the Notification No.53/2011-
Customs, dated 01.07.2011 submitted by the importer for claiming and availing Customs
duty benefit should be rejected as a valid document for availment of the concessional
rate of customs duty benefit based upon the country of origin of the impugned imported
goods;

(ii) Whether the total quantity of 76,200 Kgs of goods declared as ‘Cocoa Powder 10-12% FAT
Content 11 MK-380" imported vide Bill of Entry No. 7618101 dated 07.12.2014 and
having assessable value of Rs. 1,05,36,103.97/- are liable for confiscation under the
provisions of Section 111(d), 111(m) and 111(o) of the Customs Act, 1962.

. (iii)  Whether the differential Customs duties of Rs. 24,01,699/- (Rupees Twenty Four Lakh One
Thousand Six hundred Ninety Nine only) as detailed in Annexure B to the show cause
notice; is required to be demanded and recovered from the importer under section 28(4)
of the Customs Act, 1962, along with applicable interest thereon under section 28AA of
the Customs Act,1962 by re-assessing the aforesaid Bills of Entry after amendment under
Section 149 of the Customs Act, 1962 and by denying concessional rate of customs duty
benefit based upon the country of origin of imported goods.

(iv)  Whether the importer M/s Shirazee Traders is liable for penalty under Sections 112(a) and
/ or 114A of Customs Act, 1962.

(v) Whether the importer M/s Shirazee Traders is liable for penalty under section 114 AA of
the Customs Act, 1962.

5.1 | find that the importers had imported Cocoa powder by availing benefit of Notification No.
46/2011-Cus, dated 01.06.2011 and Notification No. 53/2011-Customs dated 01.07.2011, (as
amended time to time), however the benefit of Notification No 46/2011-Customs is available
provided that the goods are of Malaysian Origin in accordance with provision of the Customs Tariff
[Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the
Republic of India] Rules, 2009, published vide Notification No. 189/2009-Customs (N.T.) dated
31.12.2009. As per the aforesaid Rules, the “Certificate of Origin” is required to be issued by the
designated authority and in case of goods not wholly produced or obtained products in Malaysia, he
AIFTA (ASEAN-India Free Trade Area) content should not be less than 35% of the FOB value. Hence
the soul of the Notifications is that there should be at least 35% of the content and therefore it was
necessary to verify in the matter of qualifying regional value content in “Cocoa Powder”(CTH
18050000) imported from Malaysia under Free Trade Agreement (FTA) and the said matter was

taken up for investigation by Directorate of Revenue Intelligence, New Delhi. Based on some of the
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‘Certificates of Origin” issued for this product, it was noticed that the goods were derived from
a beans of Ghana Origin and in such cases, based on prevalent International price as well as
ntormation available on supplier’s website, it appeared that the regional value addition would only
be in the region of 3-17% as against minimum qualifying value of 35% of the FOB value. Accordingly,
the matter was taken up by the Director(ICD), Central Board of Excise & Customs with the High
~ommission of Malaysia in Delhi vide letter F. No, 456/12/2013-Cus.V dated 10.01.2014 for
erification.
Director(ICD), Central Board  of Excise & Customes,
iforesaid letter F. No. 456/12/2013-Cus.V dated 10.01.2014, regarding Certificates of
Jrigin, pertaining to imports by M/s Morde Foods Pvt. Ltd. from two Malaysian exporters (bearing
-ertificates of Origin No. JB2011/A1/00961 and JB2012/A1/00252 had stated that perusal of some of
'@ Certificates of Origin issued for the products imported by M/s Morde Foods Pvt. Ltd. indicates
that the products were derived from Cocoa beans of Ghana origin. Further, based on prevalent
itional prices and information available on the supplier's websites, it appeared that the
egional value addition would only be in the region of 13-17% in such cases. Accordingly, I\/Iinis.ter
nomic), MITI, New Delhi, High Commission of Malaysia in New Delhi was requested to carry out

erification in respect of Certificates of Origin No. JB2011/A1/00961 and JB2012/A1/00252 in addition

the 52 (Fifty Two) certificates listed from MITI with particular emphasis on the origin of the Cocoa
icture of the finished goods and the guantum of value addition achieved.

the Director (ICD), CBEC, New Delhi vide jetter dated 07.05.2014 addressed to the

=ctor General, DRI, New Delhi informed that the Malaysian High Commission in New Delhi had

eh requested to verify the genuineness of two Certificates of Origin under the India ASEAN FTA in
which the description of the goods indicated the origin of the Cocoa as Ghana. A letter-dated
18.03.2014 had been received from the Ministry of International Trade and Industry (MITI) received
through the Malaysian High Commission in New Delhi in response to our letter dated 10.01.2014,
ein MITI has stated that they have conducted an internal investigation and verification visit to
l.e. M/s IB Cocoa and Guan Chong Cocoa, which had supplied the goods. MITI had
irmed that the raw materials used in the production of the finished products fulfil the 35% RVC.
However, they (i.e. above-stated two factories) expressed inability to provide cost structure due to
here is no provision in the Rules of Origin of the India ASEAN FTA for denial of
Icture on the basis of data privacy and Articie 18 (b) of this Rules clearly obligates information
elating to the validity of the AIFTA Certificate of Origin to be furnished upon request of the importing
accordingly, Board has decided to deny the preferential benefit in the matter by way of issue of

SCN and early adjudication.

N this case, the Noticee filed a Bill of Entry No.7618101 dated 07.12.2014 as detailed in
Anniexure-b to the Show Cause Notice for clearance of imported goods declared as * Cocoa Powder
10-12% FAT Content 11 MK-380" falling under Custom Tariff Head 18050000 to the First Schedule of

he Customs Tariff Act, 1975. The imported goods were supplied by M/s MAJULAH KOKO TAWAU
DN BHD and were shipped from Malaysia. The above-stated Bill of Entry was filed on the basis of
ell-assessed declarations for the imported goods having gross weight 76,200 Kgs. and total declared

Page 11 of 20



assessable value of Rs.1,05,36,013.97/- for clearance of aforesaid goods by availing concessional rate
of Customs duty benefit on the basis of Country of origin certificate prescribed under Notification No.
46/2011-Customs, dated 01.06.2011 and Notification No. 53/2011-Customs dated 01.07.2011, as
amended.

5.5  The benefit under Notification No. 46/2011-Customs dated 01.06.2011 is available provided
that the goods are imported into the Republic of India from a country listed in Appendix | of the said
Notification (Malaysia is one of countries falling under Appendix-I) in accordance with provisions of
the Customs Tariff [Determination of Origin of Goods under the Preferential Trade Agreement
between the Governments of Member States of the Association of southeast Asian Nations (ASEAN)

and the Republic of India] Rules, 2009 published in Notification No. 189/2009-Customs (N.T.), dated
31.12.2009.

5.6 Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the
Republic of India Rules, 2009 framed vide Notification No. 189/2009-Customs (N.T.), dated
31.12.2009 states that AIFTA Certificate of Origin shall be issued by the Government authorities
(Issuing Authority) of the exporting Party and in case of goods not wholly produced or obtained
products in Member States of the Association of southeast Asian Nations (ASEAN) (in this case
Malaysia), the AIFTA content is not less than 35% of the FOB value. Further, benefit under
Notification No. 53/2011-Customs dated 01.07.2011 is available provided that the goods in respect of
which the benefit of this exemption is claimed are of the origin of Malaysia, in accordance with
provisions of the Customs Tariff [Determination of Origin of Goods under the Preferential Trade
Agreement between the governments of the Republic of India and Malaysia] Rules, 2011, published
in Notification No. 43/2011-Customs (N.T.), dated 01.07.2011.

5.7 Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of the Republic of India and Malaysia Rules, 2009 framed vide Notification No.
43/2011-Customs (N.T.), dated 01.07.2011 states that in case of goods not wholly produced or
obtained products from Malaysia, the qualifying value content of the goods should not be less than
35% of the FOB value. Rule 5 (1) (ii) of the said Rule states that:-

“5. Not wholly obtained or produced goods:- (1) For the purposes of clause (b) of Rule 3, goods

shall be deemed to be originating goods, when,-

(i) Qualifying value content of the goods is not less than thirty five percent of the FOB value:
Provided that the final process of manufacturing is performed within the territory of the
exporting Party.”

5.8 In this case, ongoing through the available records, it is found that the imported goods,
which are ‘not wholly obtained or produced goods from Malaysia’ were supplied by M/s MAJULAH
KOKO TAWAU SDN BHD, Malaysia and were shipped from Malaysia. Further M/s MAJULAH KOKO
TAWAU SDN BHD are one of the suppliers for which Director, Asian Economic Corporation, vide
letter-dated 18.03.2014 informed that the MITI, Malaysia had conducted an internal investigation

and verification visit to the two factories, which had supplied the goods. MITI had confirmed that

~
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the raw materials used in the production of the finished products fulfil the 35% RVC. However, the
suppliers expressed inability to provide cost structure due to data privacy. Further, as mentioned in
paras supra, on verification of qualifying value content in the matter, DRI had noticed that based on
prevalent international price as well as information available on suppliers’ website, the regional
value addition would only be in the region of 13-17% as against minimum qualifying value of 35%.
5.9 Further, relevant Para(s) to Article 16 of APPENDIX-D to the Operation Certification
Procedures for the Rules of Origin for the ASEAN-India Free Trade Area (AIFTA) under head
“VERIFICATION” stipulates that:-

"16. (a) The importing party may request a retroactive check at random and/or when it has
reasonable doubt as to the authenticity of the document or as to the accuracy of the information
regarding the true origin of the good in question or of certain parts thereof. The Issuing Authority shall
conduct a retroactive check on the producer/exporter's cost statement based on the current cost and
prices within a six-month timeframe prior to the date of exportation subject to the following

procedures:

(ii) the Issuing Authority shall respond to the request promptly
and reply within three months after receipt of the request
for retroactive check;
(iv)  the retroactive check process, including the actual process and the determination of
whether the subject good is originating or not, should be completed and the result
communicated to the Issuing Authority within six months. While the process of the

retroactive check is being undertaken, sub-paragraph (iii) shall be applied.

From the above, it is seen that according to Article 16 (a) (i) of APPENDIX-D (Operational
Certification Procedures) to the Rules of Origin undrer the ASEAN India FTA, the Issuing Authority shall
respond to the request promptly and reply withrin 03 months after receipt for retroactive check.
Further, as per Article 16 (a) (iv), the retroactive check process, including the actual process and the
determination of whether the subject goods is originating or not, should be completed and the result
communicated to the issuing authority within 6 months. It is observed that in this case, the supplier
of the Noticee denied providing the cost structure due to data privacy. However, there is no provision
in the said Rules of Origin of India ASEAN FTA for denial of cost structure on the basis of data privacy.
Further, Article 18 (b) of APPENDIX-D to the Operation Certification Procedures for the Rules of Origin
for the ASEAN-India Free Trade Area (AIFTA) clearly obligates information relating to the validity of

the AIFTA Certificate of Origin to be furnished upon request of the importing party.

5.10  From the available evidences as discussed in above paras, | find that the Noticee had wrongly
availed concessional rate of Customs duty and had taken benefit of Notification No. 53/2011-Customs
dated 01.07.2011. The Noticee had also contravened the provisions of Section 46(4) of the Customs
Act, 1962 in as much as, they had mis-declared Country of Origin as ‘Malaysia’ imported as ‘ Cocoa
Powder 10-12% FAT Content 11 MK-380' in the declaration in the form of Bill of Entry filed under the

provision of Section 46 (4) of the Customs Act and thereby they wrongly availed the country of origin
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benefit to evade the customs duty. Also, it is a case of wilful mis-statement and suppression of facts
of correct qualifying Regional Value Content (RVC) of 35% to mis-state the country of origin and thus
the Noticee is ineligible for availing exemption under Notification No. 46/2011-Customs dated
01.06.2011 & Notification No. 53/2011-Customs dated 01.07.2011. | rely upon decision in the case of
ALFA TRADERS Versus COMMISSIONER OF CUSTOMS, COCHIN - 2008 (223) E.L.T. 289 (Tri. - Banglore),
wherein it was held that “No case law can be catapulted to level of universal theorem to be applied
blindly ignoring facts of case”. Further, in the matter of M/s SURYA LIGHT Vs. COMMISSIONER OF
CUSTOMS, BANGALORE [2008 (226) E.L.T. 74 (Tri. - Bangalore)] it was held:

“7.3 The investigations have clearly revealed that the goods are of Chinese origin. Further, the
Commissioner has clearly given a finding that in terms of the Origin Rules issued by the Government of
India, the goods will not be entitled for the benefit of the exemption under the ISFTA. In view of this,
the demand of duty on the impugned item is in order. The appellant is also liable for payment of Anti-
Dumping duty and also the CG Duty. Hence, we confirm demand of duty to the tune of
................................................................................................ With these modifications, we dispose of the
appeal.”

511 The Noticee in their defence replies have denied the allegations made in the instant Show
Cause Notice by stating that the prior to issue Certificate of Origin Form Al, MITI, Malaysia verifies the
processing cost to establish the ASEAN content (RVC), Certificate of Origin provided to them, the
Cocoa Powder is of Malaysia origin, this Certificate is from the Government Authority, also the
Director, Asian Economic Co-operation, Ministry of International Trade and Industry (MITI), Delhi
through MITI Malaysia has confirmed that it has fulfilled their obligation of Minimum 35% Regional
Value Content, however Manufacturer (supplier) has refused to share the Cost structure to MITI,
Malaysia. | find that the Noticee have contravened the provisions of Section 46 (4) of the Customs
Act, 1962 in as much as they had intentionally availed/taken a wrong Customs duty benefit based
upon invalid document namely Country of Origin Certificate in terms of Notification No. 46/2011-
customs dated 01.06.2011 & Notification No. 53/2011-Customs dated 01.07.2011 and thereby
suppressed material facts from the department and produced invalid Country of Origin Certificate as
discussed supra for the imported goods, while filing the declaration at the time of importation of the
imported goods. The assessments under Section 17 or 18 ibid are without prejudice to Section 46 and
subsequent action including demand of differential duty with interest or any other action under the
provisions of the Customs Act, 1962. In this regard, | rely in the decision of Commissioner of Central
Excise, Belgaum Ltd. Versus Commissioner of C.E., Chandigarh-1l [2001 (135) E.L.T. 1106 (Tri. — Del.)],
wherein it was held that:

“9. The material on record would clearly show that there is suppression of fact as it clear
from the order passed by the adjudicating authority and the appellate authority that there was no
manufacturing activity involved in refurbishing and modification of the 3 washing machines, despite
the same, Cenvat credit was claimed and though duty of Rs. 2,61,760/- was collected, the said fact
was suppressed and therefore availed extended period of limitation. In view of the decision of the };
Hon’ble Supreme Court in Mysore Rolling Mills Private Limited v. Collector of Central Excise, Belgaum -
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wherein it has been clearly held that non-disclosure of receipt of such amount at the time of )
assessment extended period of 5 years applicable and Rule 10(1)(C) of the Central Excise Rules, 1944,
corresponding to Section 11A of the Central Excises and Salt Act, 1944. Thus extended period was
applicable. Hence, the Show Cause Notice issued after one year was not barred by limitation under

Central Excises and Salt Rules wherein provision is identical to the provisions under the Central Excise

A\~ ¥

ACT.

12 In view of above discussion a'nd judicial pronouncement, | find that extended period under
proviso to Section 28(4) of the Customs Act, 1962 is rightly invokable in the instant case. Accordingly,
the total Customs duty leviable on the said goods is amounting to Rs. 55,67,938/- in respect of Bill of
Entry as detailed in Annexure-B to the Show Cause Notice without allowing concessional rate of
Customs duty benefit based on Country of Origin. |, further, find that the Noticee have already
debited an amount of Rs.31,66,239/- towards Customs duty for the clearance of the imported goods
by availing concessional rate of Customs duty based on Country of origin benefit which they are not
entitled to based upon the facts as discussed in Paras supra. Therefore, differential Customs duty
amounting to an amount of Rs.24,01,699/- (Rupees Twenty Four Lakh One Thousand Six Hundred
Ninety Nine only) in respect of Bill of Entry as detailed in Annexure-B to the Show Cause Notice is
recoverable in terms of Section 28 (4) of the Customs Act, 1962, along with applicable interest
thereon under Section 28 AA of the Customs Act, 1962 and by denying concessional rate of customs

duty benefit based upon the country of origin of imported goods.

5.13  The Show cause Notice has proposed for confiscation of imported goods under Section 111
(d), 111(m) and 111 (o) of the Customs Act, 1962.

In this context, the relevant parts of Section 111 of the Customs Act, 1962 are reproduced as
under:

“Section 111. Confiscation of improperly imported goods, etc. — The following goods brought
from place outside India shall be liable to confiscation:
(d) any goods which are imported or attempted to be imported or are brought within the Indian
customs waters for the purpose of being imported, contrary to any prohibition imposed by or under
this Act or any other law for the time being in force;
(m)  any goods which do not correspond in respect of value or in any other particular with the entry
made under this Act or in the case of baggage with the declaration made under section 77 in respect
thereof, or in the case of goods under transhipment, with the declaration for transhipment referred to
in the proviso to sub-section (1) of section 54;
(o) any goods exempted, subject to any condition, from duty or any prohibition in respect of the
import thereof under this Act or any other law for the time being in force, in respect of which the
condition is not observed unless the non-observance of the condition was sanctioned by the proper
officer;

From the relevant statutory provisions as reproduced above, | find that Section 111 (d) of the
Customs Act, 1962 deals with the import of prohibited goods under Customs Act, 1962. Since,
imported goods i.e. ‘Cocoa Powder 10-12% FAT Content’ does not fall under the list of prohibited
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‘ items, | find that said goods are not confiscable under Section 111 (d) of the Customs Act, 1962,
Further, in terms of Section 46 (4) of the Customs Act, 1962,the importer was required to make
declaration as regards the truth of contents of the Bills of Entry submitted for assessment of Customs
duty but the Noticee have contravened the provision of Section 46(4) of the Customs Act, 1962 in as
much as they had mis-declared the Country of Origin as Malaysia in the declaration of Bills of Entry
and thereby, the Noticee have wrongly availed/taken the Country of Origin benefit knowingly and
intentionally to evade Customs duty. Accordingly, the Noticee made wilful mis-statement of actual
Country of Origin, suppression of facts of correct qualifying Regional Value Content (RVC) and
therefore, | find that by indulging in mis-declaration & suppression of facts, the Noticee have
contravened the provisions of Section 46(4) of the Customs Act, 1962 as they did not declare true
particulars pertaining to Country of Origin and correct qualifying RVC. All these acts on the part of the
Noticee have rendered the imported goods covered in the Show Cause Notice liable for confiscation

under Section 111(m) and 111(o) of the Customs Act, 1962.

5.14 Asthe impugned goods are found to be liable for confiscation under Section 111 (m) and 111
(o) of the Customs Act, 1962, | find it necessary to consider as to whether redemption fine under
Section 125 (1) of the Customs Act, 1962, is liable to be imposed in lieu of confiscation in respect of
the imported goods, which are not physically available for confiscation. The Section 125 (1) ibid reads
as under:

“Section 125. Option to pay fine in lieu of confiscation. — (1) Whenever confiscation of any
goods is authorised by this Act, the officer adjudging it may, in the case of any goods, the importation
or exportation whereof is prohibited under this Act or under any other law for the time being in force,
and shall, in the case of any other goods, give to the owner of the goods [or, where such owner is not
known, the person from whose possession or custody such goods have been seized, an option to pay
in lieu of confiscation such fine as the said officer thinks fit.”

A plain reading of the above provision shows that imposition of redemption fine is an option
in lieu of confiscation. It provides for an opportunity to owner of confiscated goods for release of
confiscated goods, by paying redemption fine. In the matter of Commissioner of Customs (Imp.),

Nhava Sheva Vs. S.B. Impex [2017 (358) E.L.T.358 (Tri. Mumbai)], it was held:

“6. It is noticed that the goods on which the Revenue has sought imposition of redemption fine were
cleared and disposed of by the appellant. The said goods are not available for confiscation. The said
goods were also not seized and released under any bond or undertaking. In these circumstances, the
same cannot be confiscated and therefore, no redemption fine could have been imposed”.

Further, in the matter of Weston Components Ltd. Vs. Commissioner of Customs, New Delhi
[2000 (115) E.L.T. 278 (SC)], it was held by the Hon’ble Supreme Court that:
“It is contended by the learned Counsel for the appellant that redemption fine could not be imposed
because the goods were no longer in the custody of the respondent-authority. It is an admitted fact

that the goods were released to the appellant on an application made by it and on the appellant

executing a bond. Under these circumstances if subsequently it is found that the import was not vcr,"f'dﬁ/'
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or that there was any other irregularity which would entitle the customs authorities to confiscate the ‘
soid goods, then the mere fact that the goods were released on the bond being executed, would not
take away the power of the customs authorities to levy redemption fine”.

The above judgment was delivered on specific issue and facts of the case were not discussed
in detail in the said judgment. The above judgment was delivered by the Hon’ble Supreme Court in
Civil Appeal No. 7144 of 1999, filed against the order of Hon’ble Tribunal reported at 1999 (84) ECR
259 (Tri Delhi). In the said order, Hon’ble Tribunal discussed the issue in brief wherein it is also
mentioned that the goods involved in that case were provisionally released. Therefore, it emerges
from the said judicial pronouncements that redemption fine can be imposed against those goods also
which are not physically available but were provisionally released against bond.

Further, in the matter of Lubrizol Advanced materials India Pvt. Ltd. Vs. C.C.E. Vadodara-I
[2013 (290) E.L.T. 453 (Tri.-Ahmd.)], it was held by the Hon’ble Tribunal that:
“Moreover, in the case of Weston Components reported in[2000 (115) E.L.T. 278 (SC)], the goods had
been released provisionally under a bond and it is nobody’s case in this case that goods were seized
and released provisionally under a bond. In the absence of seizure, the decision of the Hon’ble
Supreme Court in the case of Weston Components cannot be applied”.

in the matter of Commissioner of Central Excise, Surat-1l Vs. Citizen Synthesis [2010 (261)

E.L.T. 843 (Tri. Ahmd.)], it was held by the Hon’ble Tribunal that:
“Learned SDR on behalf of the Revenue submits that Revenue is in appeal against the conclusion of
Commissioner that clandestinely cleared goods which are not available for confiscation, cannot be
confiscated and setting aside redemption fine of Rs. 50,000/- imposed. He relies on the decision of
Hon’ble Supreme Court in the case of M/s. Weston Components as reported in [2000 (115) E.L.T. 278
(SC)I, in support of his contention that redemption fine is imposable even when the goods are not
available for confiscation. | find that the decision of Hon’ble Supreme Court in the case of M/s. Weston
Components was rendered wherein the goods had been released to the appellant after execution of
bond. Obviously, it was the case of provisional release. Learned SDR fairly admitted that in this case,
the goods had not been provisionally released, but removed clandestinely. Therefore, the judgment
cited by the learned SDR is not relevant.

In the matter of Commissioner of Central Excise, Surat Vs. Gunjan Exports [2013 (295) E.L.T.

733 (Tri. Ahmd.)], it was held that:

I have considered the submissions and I find myself unable to appreciate the submissions. The
Hon'ble Supreme Court had clearly held in the case of Weston Components Limited that when the
goods are released provisionally on execution of bond, confiscation can be affected even if the goods
are not available. The natural conclusion is that the goods should have been released on bond which
would mean that the goods have been taken possession of by way of seizure and subsequently
released on execution of bond. Admittedly that is not the situation in this case also. In this case,
respondents themselves have diverted the goods and after diversion, proceedings have been
initiated. There is no seizure of the diverted goods and release of the same provisionally on execution

of bond. Therefore, the issue is covered by the decision of the Hon’ble Supreme Court and in the
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absence of release on the basis of execution of a bond, goods could not have been confiscated. The
decision of the Larger Bench of the Tribunal relied upon by the learned Commissioner is also
applicable since in this case also there is no bond with a security is available. The B-17 Bond is a
general purpose bond undertaking to fulfill the conditions of notification and other requirements and
does not help the Revenue to confiscate the goods not available and impose the redemption fine in
lieu of confiscation. Further, the confiscation always presumes availability of goods and presumption
normally is that goods have been seized and thereafter the proceedings would culminate into
confiscation or release. Confiscation would mean that seized goods become the property of the
Government and the party to whom it is ordered to be released on payment of fine, will have to pay
fine and redeem the goods. When the goods have been diverted and not released on execution of
bond with conditions, the question of confiscation of the same does not arise since goods have
already become someone else’s property. Under these circumstances, | find no merits in the appeal
filed by the Revenue and accordingly, reject the same”.

From the above cited judgments/orders, | find that redemption fine can be imposed in those
cases where goods are either available or the goods have been released provisionally under Section
110A of the Customs Act, 1962 against appropriate bond binding concerned party in respect of
recovery of amount of redemption fine as may be determined in the adjudication proceedings. In the
instant case, the impugned goods in respect of the Bill of Entry as detailed in Annexure-B to the Show
Cause Notice were neither seized, nor released provisionally. Hence neither the goods are physically
available nor bond for provisional release under Section 110A ibid covering recovery of redemption
fine is available. |, therefore, find that redemption fine cannot be imposed in respect of imported

goods pertaining to Bill of Entry as detailed in Annexure-B to the Show Cause Notice.

5.15 Now, | proceed to consider the proposal of penalty under Section 114A of the Customs Act,
1962 against the importer. | find that demand of differential Customs duty total amounting to Rs.
24,01,699/-, has been made under Section 28 (4) of the Customs Act, 1962, which provides for
demand of duty not levied or short levied by reason of collusion or wilful mis-statement or
suppression of facts. Hence as a natural corollary penalty is imposable on the Noticee under Section

114A of the Customs Act, 1962, which provides for penalty equal to duty plus interest in cases where

the duty has not been levied or has been short-levied or the interest has not been charged or paid or
has been part paid or the duty or interest has been erroneously refunded by reason of collusion or any
wilful mis-statement or suppression of facts. In the instant case, the ingredient of wilful mis-
statement or suppression of facts by the importer has been clearly established as discussed in the
foregoing paras and hence, | find that this is a fit case for imposition of quantum of penalty equal to

the amount of duty plus interest in terms of Section 114A ibid.

5.16 Further, penalty has also been proposed on the Noticee under Section 112 (a) of the Customs

Act, 1962. In this regard, | find that fifth proviso to Section 114 A stipulates that “where any penalty

has been levied under this section, no penalty shall be levied under section 112 or section 114.” Hence,

| refrain from imposing penalty on the importer under Section 112 (a) of the Customs Act, 1962. /9'
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5.17 In regard to the proposal for Imposition of penalty on the Noticee under Section 114AA of the )

Customs Act, 1962, | find that they produced the country of origin document which was incorrect in

as much as it falsely shows the country of origin as Malaysia though the AIFTA content is far less than

35% of the FOB value and thus the country of origin produced is in violation of Notification No.

189/2009-Customs (N.T.) dated 31.12.2009 viz., Customs Tariff {Determination of origin of Goods

under the Preferential Trade Agreement between the Governments of Member States of the

Association of Southeast Asian Nations (ASEAN) and the Republic of India} Rules, 2009. Hence, | find

that the Noticee has knowingly and intentionally made, signed or caused to be made and presented

to the Customs authorities such documents which they knew were false/fabricated and incorrect in

respect of the imported goods. Hence, for the said act of contravention on their part, the importer is

liable for penalty under Section 114AA of the Customs Act, 1962.

(iii)

(iv)

In view of the forgoing discussions and findings, | pass the following order:-

ORDER

| hereby reject the Country of Origin Certificate as a valid document issued as per Notification
No. 53/2011-Customs dated 01.07.2011 and submitted by the importer purposefully,
knowingly and intentionally for fraudulently claiming and availing Customs duty benefit
covered under Bill of Entry as detailed in Annexure-B to the Show Cause Notice.

I confirm and order to recover differential Customs duty totally amounting to Rs. 24,01,699/-
(Rupees Twenty Four Lakh One Thousand Six Hundred Ninety Nine only) as detailed in
Annexure-B to the Show Cause Notice from the importer M/s Shirazee Traders, 967, Raviwar
Peth, Pune, Maharashtra - 411002, under proviso to Section 28 (4) of the Customs Act, 1962. |
also order to re-assess the aforesaid Bills of Entry as detailed in Annexure-B to the Show Cause
Notice after amendment under Section 149 of the Customs Act, 1962 and by denying
concessional rate of Customs duty benefit based upon the country of origin of imported

goods.

I order to charge and recover interest from the importer M/s Shirazee Traders, 967, Raviwar
Peth, Pune, Maharashtra - 411002, on the confirmed duty at Sr. No. (ii) above under section
28AA of the Customs Act, 1962.

I hold the imported goods i.e. “Cocoa Powder 10-12% FAT Content 11 MK-380 ’ totally
weighing 76,200 Kgs, valued at Rs.1,05,36,103.97/- imported vide Bill of Entry as detailed in
Annexure-B to the Show Cause Notice liable for confiscation under Section 111(m) and 111(o)
of the Customs Act, 1962. Since, the imported goods are not physically available; therefore, |
refrain from imposing any redemption fine in lieu of confiscation.

| impose penalty of Rs. 24,01,699/- (Rupees Twenty Four Lakh One Thousand Six Hundred
Ninety Nine only) on the importer M/s Shirazee Traders, 967, Raviwar Peth, Pune,
Maharashtra - 411002, under Section 114A of the Customs Act, 1962 in respect of Bill of Entry

detailed at Annexure- ‘B’ to the Show Cause Notice. However, | give an option, under proviso
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to Section 114A, to the Noticee, to pay 25% of the amount of total penalty imposed at (v)
above, subject to payment of total amount of duty and interest confirmed at (ii) and (iii)
above, and the amount of 25% of penalty imposed at (v) above within 30 days of receipt of
this order.

(Vi) | refrain from imposing penalty on the importer M/s Shirazee Traders, 967, Raviwar Peth,
Pune, Maharashtra — 411002 under Section 112 (a) of the Customs Act, 1962 in respect of Bill
of Entry detailed at Annexure- ‘B’ to the Show Cause Notice.

(vii)  |impose penalty of Rs.1,50,000/- (Rupees One Lakh Fifty Thousand only) on the importer M/s
Shirazee Traders, 967, Raviwar Peth, Pune, Maharashtra - 411002under Section 114AA of the

Customs Act, 1962.

This order is issued without prejudice to any other action that may be taken under the
arovisions of the Customs Act, 1962 and rules/regulations framed thereunder or any other law for

the time being in force in the Republic of India.

L4

[AJAY KUMAR]
ADDITIONAL COMMISSIONER

F. No. *JIIiIﬂB-&Q/AcIj/ADC/MCH/2019—20 Dated: 23.12.2019
BY SPEED POST

o
’ l ’—’
M/s Shirazee Traders, 967, - 7 | /;)q
Raviwar Peth, Pune, & ¥ 3 (U1
Maharashtra —411002. 2
TNV AR “CTION
Copy to:

1. The Principal Commissioner of Customs, Custom House, Mundra.
2. The Commissioner of Customs (NS-Audit), Jawaharlal Nehru Custom House, Nhava Sheva,
Tal:- Uran, Distt.:- Raigad, (Maharashtra)- 400 707.
3. The Deputy/Assistant Commissioner (RRA), Custom House, Mundra.
4. The Deputy/Assistant Commissioner (TRC), Custom House, Mundra.
\'S/The Deputy/Assistant Commissioner (EDI), Custom House, Mundra.
6.  The Deputy/Assistant Commissioner (GR-l), Custom House, Mundra.

7

The Deputy/Assistant Commissioner (Audit), Custom House, Mundra.

8. Guard File.
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