DIN —20200171MO00003PCDS8E

OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS,
CUSTOM HOUSE: MUNDRA, KUTCH
MUNDRA PORT & SPL ECONOMIC ZONE, MUNDRA-370421
Phone No0.02838-271165/66/67/68 FAX.N0.02838-271169/62

A. File No. : | F. No. VIll/48-53/Adj./ADC/MCH/2019-20
B. Order-in- Original No. . | MCH/ADC/AK/93/2019-20
C. Passed by : | Shri Ajay Kumar

Additional Commissioner of Customs,
Custom House, AP & SEZ, Mundra.

D. Date of order /Date of issue : | 10.01.2020/ 10.01.2020
E. Show Cause Notice No. & | VIII/48-227/Audit/CRA//Gr-1I/MCH/2018
Date Dated 04.09.2019
F. Noticee(s)/Party/ Importer : | M/s Gujarat State Fertilizers and Chemical Limited,

P.O. Fertilizer Nagar, Baroda
Gujarat-360311

1. T8 OIS AT HafRd & Y[ veH fear srar g |

This Order - in - Original is granted to the concerned free of charge.

2. IS PIS Ak 39 fUie ST I TP B ol I8 A Yeob 3rdTel AgHTaTh 1982 & 70 3 F A1y
ufdd e Yo AT 1962 B URT 128 A & Sidid T HIL- 1- H IR Ufadi # A1 sqg U ud
W i B Thdl B-
Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of Customs
Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -1 to:

"\‘ﬂ'ﬂTWG{Tﬂ"ﬁ (3rdten), Figar
7 Y AfSTer, g <TaR, TR ST AT S WS, M A, SrgHaTEIG 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
Having his office at 7" Floor,Mridul Tower, Behind Times of India,
Ashram Road,Ahmedabad-380 009.”
3. Qo U I8 SMTGRT oM &l feie 9 60 &7 & HieR q1iae @1 i+t T8¢ |
Appeal shall be filed within sixty days from the date of communication of this order.
4. I 3dier & TR T Yo ATAFTA & T8 5/- T H1 fewe T S =nfeT ok 50 a1y
fufeiad srax Hew favar Sme-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by -

(i) I U BT TP ufd 3R

A copy of the appeal, and

(i) 39 SNSRI P Jg Uid Sfual HIx o Ui o W Srggal-1 & SR =<y e ifufrom-
1870 % Hg ¥°-6 H RufiRa 5/- ¥92 o1 =amamerd Yo e 3/axa g1 91z ¢ |

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 5/-
(Rupees Five only) as prescribed under Schedule - |, Item 6 of the Court Fees Act, 1870.

5. 3(Uiel FT9 & 1Y SIS/ TS/ SUS/ FHIT 31 & Y &1 yHv Sy fhar s ey |

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.

6! 3didt TR B THY, W1 Yo (3dd) FaH, 1982 SR 1 Yew FTH, 1962 F 30 Gt
UIaYTH! & dgd 94 ArEdl 1 uraH a1 SHE g |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs
Act, 1962 should be adhered to in all respects.

7.39 MY & faog ofdie &q o161 X[e@ 91 Yed AR A1 (341G H §1, a1 5US H, Sigi aet AT
ﬁmﬁﬁ, Commissioner (A) %W&[WWW 7.5% WW@TWI

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Sub.:- Show Cause Notice F. No: VIII/48-227/Audit/CRA/Gr-11/MCH/2018 dated 04.09.2019 issued to
M/s Gujarat State Fertilizers and Chemical Limited, P.O. Fertilizer Nagar, Baroda, Gujarat-360311.




M/s. Gujarat State Fartilizers and Chemica: Lirnited, P.O.- Fertilizer Nagar, Baroda,
Gujarat- 360311 (holder of IEC No. 0862007574) (hereinafter also referred to as “the
importer”) presented Bill of Entry No. 4424540 dated 15.12.2017, through their appointed
Customs Broker M/s Arihant Shipping Agencies, at Custom House, Mundra, for clearance of
imported goods declared as “Muriate of Potash (MOP) (for use as a Manure in production for
complex fertilizer)” and classifying the same under Tariff Item 28417090 of first schedule of
the Custom Tariff Act, 1975.

1.2 The subject goods were cleared by availing exemption of Basic Customs duty (at NIL
rate) under serial No. 230 (l) of Notification No. 46/2011-Cus dated 01.06.2011, as the goods
were imported from Vietnam - a country notified in the said notification.

1.3 Under the impugned Bill of Entry, the importer imported Muriate of Petash (MOP)
and availed benefit of concessional rate of Guty under the above notiﬁcéticn. The exemption
under serial No. 230(l) of the said notification was available to goods classifiable under

Custom Tariff sub-heading 282490 to 285390. The said entry at serial number 230(l) read:

Sr. No. Chapter Heading Description of goods

230 282490 to 285300 all goods

1.4 It appeared from declared description viz. Muriate of Potash are appropriately
classifiable under Customs: Tariff ‘Item 31042000 as fertilizer and not - chemical under
28417090. At the relevant time, the said riotification didinot grant exemption to Muriate of
Potash classifiable under tariff itern 31042000, Thus, it appeared that in the subject Bill of
Entry, the iMporter has on purpose to mis-classify the goods and ostensibiy to wrongly avail
the exemption under serial No. 230 (l) of Notification No. 46/2011-Cus dated 01.06.2011.
Therefore, it appeared that the impugned Bill of Entry is liable to be re-assessed by
classifying impugned goods under tariff item 31042000 and denying the claimed and availed
exemption under Notification No. 46/2011-Cus dated 01.06.2011 and accordingly, Basic
Customs duty at the prevailing tariff rate i.e. 5% is liable to be charged.

1.5 Further, it appeared that though the importer was aware that the exemption under
serial No. 230(l) of Notification No. 46/2011-Cus dated 01.06.2011, was not available to the
impugned goods but they deliberately assessed the Bili of Entry No. 4424540 dated
15.12.2017 under Section 17(1) of the Customs Act, 1962 by wrongly availing the said
exemption. Thus, it appeared that the subject Biil of Entry is liable to be reassessed under
tariff item 31042000 by denying the claimed exemption and the differential Customs duty
totally amounting to Rs. 9,36,443/- is liable to be demanded and recovered from them under
Section 28(1) of the Customs Act, 1962 along with interest at appropriate rate under Section

28AA of the Customs Act, 1962. Further, it appeared that the importer has contravened the
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provisions of Section 17(i) of the Customs Act, 1962 and have rendered themselves liable to

penalty under Section 117 of the Customs A:ct; 1962.

2 In view of the above, a Show Cause Notice F.No.VII/48-227/Audit/CRA/Gr-
II/MCH/2018 dated 04.09.2019 was issued whereby the importer M/s. Gujarat State
Fertilizers and Chemical Limited, P.O.- Fertilizer Nagar, Baroda, Gujarat- 360311 was called

upon to show cause to the Additional Commissioner of Customs (Import), Custom House,

Mundra having his office at PUB Building 3B, Adani Fort, Mundra, as to why:

(i} the dediarad ciassification under Dustom Tenff item 28417090 in Bill of Entry
N0.4424540 dated 15.12.2017 sheouid not be rejected and said goods covered
should not be classified under Custom tariff item 31042000;

(ii) the exemption under serial No. 230 (l) of Notification No. 46/2011-Cus dated
01.06.2011, claimed and availed by them in the Bill of Entry No.4424540 dated
15.12.2017 should not be denied and the said Bill of Entry shouid not be
reassessed under Custom Tariff Item 31042000.

(iii)  the differential Customs duty amounting to Rs. 9,36,443/-, not paid by the
importer in respect of the Bill of Entry No. 4424540 dated 15.12.2017 by wrongly
availing exemption under serizi No. 220 {1} of Notification No. 46/2011-Cus dated
01.0€.2011% should not be demanded xfﬁsn¢9&n&d from them under Section

| 28(1) of 'i;h':&l Custmr‘.s Act 1.‘6; alo..ng with in‘éelrest at a-ppropriate rate under
Section 28AA ibiag. .
(iv)  penalty should not be imposed on them under section 117 of the Customs Act,

1962.
PERSONAL HEARING

2. The personal hearing was granted, in the case matter, on dated 19.12.2019, however,

Shri K.V. Subrahmanyam, authorised representative, visited this office personally on

18.12.2019 and requested to conduct the hearing on 18.12.2019 itself. Considering his

request. the personal hearing was conducted on 18.12.2019 wherein Shri K.V.

Subrahmanvam submiited a writien defenca reply dated 12.12.201S and reiterated his

submission rvaade thetuin. He Fartharstaiad that ﬂe has ﬂbthinQ more to add.

Y U DEFENCE SUBMISSION

3. . The writtén suBmiﬁsidﬁs médé by the aﬁfﬁoriied represéntative of the Noticee vide

their letter dated 12.12.2019, at the time of personal hearing on 18.12.2019, is interalia as

under-

3.1 Imported Muriate of Potash is chemically known as Mono Potassium Phosphate.

3.2 Potassium Phosphate is specifically classified under CTH 28352400 and hence it
covers all types of Phosphate, e.g. Mono, Di or Tri. Explanatory Notes to CTH 3105
excluded Mono Petassium Phosphate from heing classified under CTH 3105 even if it

could he used as fertilizer



3.3

3.4

35

For ready reference, CTH 28352400 descripticn is reproduced hereinbelow :-

2835 Phosphinates (hypophosphites), phosphonates (phosphites) and
phosphates; polyphosphates, whether or not chemically defined.

2835 10 - - Phosphinates (hypophosphites) and phosphonates (phosphites)

28351010 ---Calcium hypophosphite

28351020  ---Magnesium hypophosphite _
28351096  --Other Bt T
_ . Phosphates: - -
28352200  --Of meno-or disodium
28352400 -- Of potassium
They also reproduce herein below the Explanatory Notes to CTH 3105 (ibid) :
"It should be noted that the heading does not include other chemically defined
compounds not specified in Heading 31.02 to 31.04 even if they could be used as

fertilizers (e.g. potassium nitrate (heading 28.34), potassium phosphate (heading
28.35)].

Secondly, as per Rule 3 of the General Rules for the Interpretation of Import Tariff,
the heading which provide the most specific description shall be preferred to heading
providing mere - general description.. Hence, the imported goods being Mono
Potassium Phosphate merits classification under CTH 28352400. For ready reference
Rule 3 of the Genaral Rules is reproduced herein helow :-

"3. When by upplication of iz 2(b) or for any other recson, gouds are, prima facie,
classifiable under two or more headings, classification shail be effected as
follows:

a) The heading which provides the most specific description shall be preferred to
headings providing a more general description. However, when two or more
headings each refer to part only of the materials or substances contained in
mixed or composite goods or to part only of the items in a set put up for retail
sale, those headings are to be regarded as equally specific In relation to those
goods, even if one of them gives a more complete or precise description of the
goods.

b) Mixtures, composite goods consisting of different materials or made up of
different compenents, and gaods put up in sets for retail szle, which cannot be
classified by reference to (a), shall be classified as if they consisted of the
material or component which gives them their essential character, in so far as
this criterion is applicable.

c) When goods cannot be classified by reference to (a) or (b), they shall be
classified under the heading which occurs last in numerical order among those
which equally merit consideration."

Thirdly, as per Chapter Note 1 (b) to Chapter 31, separate chemically defined
compound (other than......) are not covered under CTH 31. As Mono Potassium
Phosphate does not figure in the excluded Chapter Notes, it has to be excluded from

Chapter 31 and is to be classified under Chapter 28 as a separate chemically defined
compound.

Fourthly, as per Board's Circular No.44/2001, Mono Potassium Phosphate will merit
classification under Chapter 28 and not under Chapter 31 as fertilizer. For ready
reference the Boaid's Circuiar No.44/2001 is reproduced herein below :-

P o



3.6

"Inorganic chemicals such as, monopotassium phosphate, calcium nitrate, potassium
magnesium phosphate as ‘fertiliser' ----- Classification of

Circular No. 44/2901-Cus,, dated 6-8-2001
F. No, 528/1

J1572000-0US. (TU)
Goverament ol india
Ministry of Finance (Department of Revenue)

Central Board of Excise & Customs, New Delhi

Subject : Classification of certain inorganic chemicals such as, monopotassium
phosphate, calcium phosphate nitrate, potassium magnesium as fertiliser' : Reg.

| am directed to invite your attention to the subject mentioned above. It has been
brought to the notice of the Board that chemical compounds like mono potassium
phosphate, calcium nitrate and potassium magnesium phosphate are being classified

as fertilisers under Chapter 31 of the Customs Tariff, and levied to duty at a
concessional rate as applicable to a fertiiisers.

The matter has been examined. Chapter 51 of the Customs Tariif covers fertilisers.
Note 1{b} of Chanter 315

:ates that this Chanter does not cover separate chemically
defined compounds other than these-answering to the descriptions in Note 2(A),
3(A), 4(A) and 5 of the said Chagter. As mono-potassium phosphate, calcium nitrate
and potassium magnesium phosphate do not figure in the above Chapter notes, they
have to be excluded from Chapter 31 and are to be classified as a separate chemically
defined compounds. Further, Chapter Note 5 to Chapter 31 states that for the
purposes of Heading 31.05, the term 'other fertilisers' applies only to products of a
kind used as fertilisers and containing, as an essential constituent, at least one of the
fertilising elements, namely, nitrogen, phosphorus or potassium.

Keeping in view the provisions explained above and the HS Explanatory Notes to
concerned headings. the chemica! compounds, viz,, calcium nitrate, mono potassium
phosphate znd potassivm magnesium phosphate will merit classification under

Chapter 28 of the Customs Tarifi, and not under Chapter 31 as fertilisers. Such

compounds will, therefore, not be efigible for beneiit of concessional duty prescribed
for fertitisers.under the relevant exemption notification. It may benoted that calcium
nitrate specificaily figures in the-Explanatery Notes to Heading 28.34 and potassium
phosphate finds a mention in Heading 28.35 itself.

The CQstom Houses may kindly take note of the above clarification while classifying
the aforementioned chemical compounds. If such goods have been assessed as
fertiliser in the past, appropriate demands will have to be issued immediately and
differential duty realised. Difficulties, if any faced, in the implementation of above
clarification may be brought to the notice of the Board.

Please acknowledge receipt of this circular."

Without nrejudice to the above, they further subimit that the aforesaid Bill of Entry

a4 ~ (4

dated 18.12.2017 is oy ilsel

t arder, Therefore, by issuance of the
impugned Show Cause Netice, the Depaiiment cannot. review the said assessment
order without first chalienging the said osessment order. by way of an Appeal to the
appropriate authority'in accordance with the law:-Consequently, the impugned Show
Cause Notice is without jurisdiction and authority. In this .context, reliance is placed
on the judgement of the Larger Bench of the Hon'ble Supreme Court in case of ITC
Limited Vs. CCE reported in 2019 (9) TMI 802 — Supreme Court.



“ Note 3. Subject to the provisions of Nate 1 to Section Vi, this Chapter does not cover:
(a) Sodium chloride or-magnesitim o¥ide; whether. or not ‘pure; or other products of
Section V;
(b) Organo-inorganic compounds other than mentioned in Note 2 above;

(c) Products mentioned in Note 2,3, 4 or 5 to Chapter 31;

The explanatory notes to the subject heading codes for tariff item 3104 under
Chapter 31 of Customs Tariff Act, 1975 [Fertilisers] reads as under-

3104 MINERAL OR CHEMICAL FERTILISERS, POTASSIC

31042000 - Potassium chloride

31043000 -Potassium sulphate

31049000 -Other

Note 4. Heading 3104 applies only to the following goods, provided they are not put up in
the forms or packages described in heading 3105:

(a) goods which answer to one or other of the descriptions given below:

(i) crude natural potassium salts {for example, carnallite, kainite and sylvite); -

(i} potassium chloride, whether or not pure, except as provided in Nete 1 {C) above

(iii) potassium sulphate, whether or nat pure:

(iv) magnesium potassium sulphate, whether or not pure;

(b) fertilisers consisting of any of the goods described in (a) above mixed together

From the above, it is quite evident that the heading 31042000 covers Potassium

Chloride (Muriate of potash) and accordingly classification of the subject goods obviously
would be under Custom tariff item 31042000. Therefore, | find that the importer has
wrongly classified the goods under Custom tariff item 28417090.
4.4 I also find further on verification of Notification No. 46/2011-Cus dated 01.06.2011
and description of the goods that the serial number 230 (I) of the said Notification is
applicable to Customs tariff items falling under 282490 to 285390, whereas the imported
goods is declared as “Muriate of Potash (MOP) (for use as a Manure in production for
complex fertilizer)”. Therefore, the declared description viz. “Muriate of Potash (MOE) {for
use as a Manure in production for complex fertilizer))’ are appropriately classifiable under
Customs Tariff Item 31042000 as fertilizer and not chemical under 28417090. At the relevant
time, the said notification did not grant exemption to Muriate of Potash classifiable under

tariff item 31042000, thus in the subject Bill of Entry, the importer has purposefully mis-
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classified the goods to wrongly avail the exemption under serial No. 230 (I} of Notification
No. 46/2011-Cus dated 01.06.2011.

45 In view of the above, | hold that the impugned goods “Muriate of Potash (MOP) (for
use as o Nanure in production for complex fertilizer)” are appropriately classifiable under
Custome Tariff itam 31042000 as fertilizer. Since exemption under serial No. 230 (i) of
Notification No. 46/2011-Cus dated 01.02.2011 is nat available {0 the geods covered under
tarift item 31042000, | held that the said exemption is liable to be denied and the impugned
Bill of Eniry is liable to be re-assessed by classifying impugned goods under tariff item
31042000 and accordingly, Basic Customs duty at the prevailing tariff rate i.e. 5% is liable to
be levied. Accordingly, | hold that the importer M/s Gujarat State Fertilizers and Chemical
Limited is required to pay the differential Customs duty of Rs. 9,36,443/- as demanded in the
Show Cause Notice under Section 28(1) of the Custcms Act, 1962 along with interest at
appropriate rate under Section 28AA of the Customs Act, 1962

46  As regard proposai in the Show Cause Nctice for impaosition of penalty on the

- ¥

importer under Section 117 of the Custorns Aci, 2962, | find that Section 117 of the Customs
Act, 1962 stinulates that any person who coptravesas any provisions of this Act or abets any
such contravention or whe fails to comply with any provision of this Act with which it was his
duty to comply, where ilxol express penalty is elsewhere provided for such contravention or
failure, shall be liakle to a penaity. | further find that Section 17(2) of the Customs Act, 1962
authorizes any !mporter or exporter of the goods to self assess the duty leviable on the
Import or export of goods. In the instant case, i find that the importer was aware that the
exemption under seriai No. 230(i) of Notification Neo. 46/2011-Cus dated €1.06.2011, was
not available to the impugned goods but they deliberately assessed the Bill of Entry No.
4424540 dated 15.12.2017 under Section 17(1) of the Customs Act, 1962 by wrongly availing
the said exerastion. Thus, | find that the importer has contravened the provisions of Section
17(1) of the Customs-Act, 1362 snd zccordingly | nold that the penalty under Section 117 of
the Customs Act, 1962 are.agttracted on-the importer M/s Gujarat State Fertilizers and

Chemiical Limited, P.O.-fertilizer Nagar, Baroda, Guiarat-360311.

8. In view of the forgeing discussions and findings. | pass-the following order:-
ORDER

(i) | reject the declared classification of imported goods viz. “Mur.ate of Potash

,"

(MOP) (for use as a Manure in production for complex fertilizer)”under Custom
Tariff itern 28417090 and order the same to be re-classified unda- Custom tariff

itam 31042000. in Bill of Entrv No.4424540 dated 15.12.2017
(i | reject the importers ciaim of exemption under serial No. 230 (I} >f Notification
N A6/2011-Cus dated 01106.2011 in Bl of Entry: No.4424540 dated 15.12.2917

aad arder to re-assess the $aid 'Bill of Entiy under Custom Tariff ltem 31042000.

Rl
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| confirin and’ drder to recover the differential Customs duty amounting to Rs.

——

9,36,445/- fram the importer M/s Guiarat State Fertilizers end Chemical Limited,
P.O.-fe-tilizer Magar; Barods, Cularat-2£0311 in respect of the Bill of Ertry No.
4424541 dated 15.12.2017 for wrongly availing exemption under serial No. 230
(i) of Notification No. 46/2C11-Cus dated 01.06.2011, under Section 28(1) of the
(ustoms Act, 1962.

(iv) I order to charge and recover interest from the importer M/s Gujarat State

Fertilizers and Chemical Limited, P.O.-fertilizer Nagar, Baroda, Gujarat-360311, on

the conflrmed duty at Sr No (ili) above under Section 28AA of the Customs Act,

1962
© (v} | also |mpose a penalty of Rs. 1,00,000/- (Rupees One Lakh only) on the importer
. M/s Gujarai State | r,ii' ers and L'wmlcal Limited, P.O.-fertilizer Nagar, Baroda,

Gujarat-36031%, under Section 117 of the Customs Act, 1962.
6. This order is issued without preiudice to any other action whish may be
contel;nplated against the importer or any other person under provisions of the Customs Act,
1962 and rules/regulations framed thereunder or any other law for the time being in force in

the Republic of India.

issioner
Custom House, Mundra

fa‘-.\r@-’ \‘-
Qatg: 10.01.2020
o \
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To \
M/s. Gujarat State Fertilizers and Chemical .!fimia‘:eci,.
P.O.- Fertilizer Magar, Baroda,

Gujarat- 360311

Copy to:

1. The Principal Commissioner of Customs, Custom House, Mundra.

2 The Deputy/Assistant Commissioner (RRA), Custom House, Mundra.

3.  The Deputy/Assistant Commissioner (TRC), Custom House, Mundra.
Me Deputy/Assistant Commissioner (EDI), Custom House, Mundra.

5 The Deputy/Assistant Commissioner (GR-il), Custom House, Mundra.

©.  The Deputy/Assistant Commissioner (Audit), Custom House, Mundra.

7 Guard File
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