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Additiona! Commissioner of Castoms, 1
| Custom House, AP & SEZ, Mundra. |

E. Show Cause Notice No. &
Date
F: Noticee(s)/Party/ Importer

VIII/48-689/D P Choc
Dated 27.08.2019
M/sDP Chocolates,
Plot No.166, Apparel Park Cum Industrial Area. {

Olate/Adj/Gr-l/MCH/19~20

Katha Bhatoli, Baddi, Distt.-Solan,
Himachal Pradesh-173205

1. %mmmﬁaﬁﬁ:wmmw%r

This Order - in - Original is granted to the concerned free of charge,

2 H%ﬁém%wmﬂamﬁw%?ﬁw?ﬁmwwﬂaﬁmﬁﬁﬁ 1982 & g 3 % oy
ufdd W gew sififEm 1952 A o 128 A Sl goy W 1- ¥ aw e § RERCG

Any person aggrieved by this Order - ir; - Original may: file an appeal under Section 128 A of Customs Act
1962 read with Rule 2 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -1 to-

* W e simgE (3rfien), Higen

7 & A, gg@ e, CIERI 3% §f¥ar & di, YT I,  HIEIE 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
Having his office at 7t Floor,Mridul Tower, Behind Times of India,
Ashram Road,Ahmedabad-380 009.”

3. W&W%Wﬂﬁﬁ%@sdﬁ?%ﬁma@aﬁww |

Appeal shall be filed within sixty days from the date of communication of this order. _
4. I U & R AT Yeob AT & R 57 BT T fedwe @ g wifR ok Tae ary R A
Terd fargr Sme-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by

(i) S 3l o oo ufey ok
A copy of the appeal, and _— - . .
(1) S SR &1 47 Ui open 7 oy vl g g SR | & SR TNy Yeeb SRIRT. 1870 3 7@ wo.g )
e 5/- 30 &1 =y e fowe ey o s iRy | |
This copy of the order or any other copy of this order, which must bear z Court Fee Stamp of Rs, 5/-
(Rupees Five only) as prescribed under Scheduie - I, Item 6 o_f the Court Fees Act, 1870,
5. 3fUTeT 19 P WY SR sTw qU) qEfT o1fE YT &1 YHIvr Som - fdar s =z |

Proof of payment of duty / interest / fine /. penalty etc. should be attached with the appeal memo.

6. il Wgd Fd gHy, T Yew (31w Frrm, 1082 ok W g siffiam, 1962 B o gy
wayH & qgd @t Ael @1 ure frar s ARy | |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs Act,
1962 should be adhered to in all respects. - B : |
7. 39 Q¥ & v ol ¥ Rl gew A e R T faare & @1, suar evs . wEr S ELIEl
faare & &), Commissioner (A) & Tmer i R[Eh DT 7.5% YA BT BHT

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the duty demanded
where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Sub.:- Show Cause Notice F. No: VIil/48-689/D P Chocolate/Adi/Gr-I/MCH/19-20 dated
27.08.2019 issued to M/s D I’ Chocolates, Plot No. 160, Apparel Park Cum industrial Area,

Katha Bhatoli, Baddi, Distt.-Solan, .Himach\a{ Pradesh-173205
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BRIEF FACTS OF THE CASE

M/s D P Chocolates, Plot No. 166, Apparel Park Cum Industrial Area, Katha Bhatoli, Baddi,
Distt.- Solan, Himachal Pradesh-173205 (hereinafter referred to as “Importer”/“Noticee” for the
sake of brevity) had filed Bills of Entry as detailed in Annexure-A to the SCN through Custom Broker
M/s S.N. Shipping for clearance of imported goods declared as ‘Cocoa Powder 10-12% Fat
Content’(hereinafter referred to as “Imported goods”/“Impugned Goods” ). The goods have been
shipped from Malaysia, falling under Custom Tariff 1tem18050000 to the First Schedule of the
Customs Tariff Act, 1975. The importer filed the Bills of Entry through the Customs Broker M/s S.N,
Shipping for clearance of the aforesaid goods by availing concessional rate of Customs duty benefit
on the basis of Country of Origin certificate prescribed under Notification No. 46/2011-Cus, dated
01.06.2011, as amended. Based upon the self-assessed declarations, regarding country of origin,
benefit made by the importer in the aforesaid bills of entry, the imported goods viz. ‘Cocoa Powder
10-12% Fat Content’ were cleared, having total Gross weight 40640 Kg and total declared assessable
value of Rs.54,24,475/- imported vide Bill of Lading numbers and Invoices as detailed in Annexure-A

to the SCN.

1.1 In terms of new Customs audit methodology, where “Theme Based Audit (ThBA) has been
considered as an important element of entire Customs Audit system, erstwhile Central Board of
Excise & Customs (CBEC) which is now Central Board of Indirect Taxes and Customs (CBIC) (herein
after referred to as Board) vide letter D.O.E. No. 450/72/2016-Cus-IV dated 26.07.2018 allocated
various “Audit Themes” to Audit Commissionerates for “Coordinating the audit” across India for

issues arising out of such theme based audit.

1.2 One of the themes allocated to Nhava Sheva Audit Commissionerate (Mumbai Customs Zone-
1) is “FTA benefit on imports of Cocoa powder from Malaysia” under Customs Notification No

46/2011-Customs, dated 01.06.2011 and Notification No. 53/2011-Customs, dated 01,07.2011.

1.3 Cocoa Powder is regularly being imported from Malaysia under Free Trade Agreement (FTA)
by importers from various ports by availing the benefit of duty exemption under aforesaid

Notifications.

1.4 The benefit under Notification No 46/2011-Customs is available provided the goods are of
Malaysian Origin in accordance with provision of the Customs Tariff [Determination of Origin of
Goods under the Preferential Trade Agreement between the Governments of Member States of the
Association of Southeast Asian Nations (ASEAN) and the Republic of India] Rules, 2009, published vide
Notification No. 189/2009-Customs (N.T.) dated 31.12.2009. As per the aforesaid Rules, the
“Certificate of Origin” is required to be issued by the designated authority and in case of goods not
wholly produced or obtained products in Malaysia, the AIFTA (ASEAN-India Free Trade Area) content
should not be less than 35% of the FOB value. ?"
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1.5 Similarly, benefit of the Customs Notification No 46/2011-Customs, dated 01.06.2011 and
Notification No. 53/2011-Customs, dated 01.07.2011 are a\)ailable provided the goods are of
Malaysian origin in sccordance with provisions of the Customs Tariff (Determination of‘ Origin of
Goods under the Preferential Trade Agreement between the Governments of the Republic of India
and Malaysia) Rules, 2011, published Notification No. 43/2011-Customs (N.T.). As per the aforesaid
Rules, in case of goods not wholly obtained or produced goods from Malaysia, the qualifying value

content of the goods should not be less than 35% of the FOB value.

16  The matter regarding verification of qualifying value content was taken up for investigation by
Directorate of Revenue Intelligence, New Delhi. Based on some of the “Certificates of Origin” issued
for this product, it was noticed that the goods were derived from Cocoa beans of Ghana Origin and in
such cases, based on prevalent International price as well as information available on supplier’s
website, it appeared that the regional value addition would only be in the region of 3-17% as against
minimum qualifying value of 35% of the FOB value. Accordingly, the matter was taken up by the
Director ICD, of the Board with the High Commission of Malaysia in Delhi vide letter dated 10.01.2014
for verification. In response thereto, the Director, Asian “Economic Corporation, Ministry of
International Trade and Industry (MITI), Delhi vide letter dated 18.03.2014 informed that the
“Ministry of International Trade and Industry (MITI) Malaysia” have completed a verification visit to
both the factories M/S JB Cocoa and Guan Chong Cocoa to verify the information regarding raw
material used in the production of cocoa powder for export to India. Based on the verification visit
and internal investigation of both factories,, MITI stated that the raw material used in the production
of finished goods has fulfilled the 35% Regional Value Content (RVC) under the ASEAN India Free
Trade Agreement (AIFTA), however they showed their inability to provide the cost structure due to

data privacy.

1.7 According to Article 6(a) (ii) of Annexure-lll (Operational-Certification Procedures) to the Rules
of Origin under the ASEAN india Free Trade Agreement, the issuing Authority shall respond to the
request promptly and reply within 03 months after receipt for retroactive check. According to Rule 16

(a)(iv), the retroactive check process, including the actual process and the determination of whether
the subject goods is originating or not, should be completed and the result communicated to the

issuing authority within 06 months.

1.8 There is no provision in the said Rules of Origin of India ASEAN FTA for denial of cost structure
on the basis of data privacy. Article 18 (b) clearly obligates information relating to the validity of the

AIETA Certificate of Origin to be furnished upon request of the importing party.

-

19 In view of the above, it was decided by the Board to deny the preferential Customs duty
benefit in the said matter and accordingly Board vide letter E.NO. 456/12/2013-Cus.V dated

07.05.2014 issued necessary direction for taking necessary action.
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1.10  In this regard, Hon’ble CESTAT decision in the case of M/s Alfa Traders Vs Commissioner of
Customs, Cochin reported in 2007(217) ELT 437 and 2008(223)ELT 289 are squarely applicable
wherein it has been held that if the certificate of origin is not correct on facts, it can be rejected for
disallowing the duty exemption. Similarly, the case law in the matter of M/s Surya Lights Vs

Commissioner of Customs reported in 2008 (226) ELT 74-Tribunal Bangalore is also equally relevant.

1.11 In terms of Section 46 (4) of Customs Act, 1962, the importer is required to make a
declaration as regards the truth of the contents of the Bill of entry submitted for assessment of
Customs duty. In view of the discussions made in the foregoing paras, it appeared that the said
Noticee have wrongly taken benefit of Notification No 46/2011-Customs dated 01.06.2011. Thus it
appeared that the said Noticee has contravened the provisions of sub section (4) of Section 46 of the
Customs Act, 1962, in as much as, they had mis-declared Country of Origin as Malaysia imported as
‘Cocoa Powder 10-12% FAT Content’ in the declaration in the form of Bills of Entry filed under the
provisions of Section 46(4) of the Customs Act 1962 and thereby they wrongly availed the country of
origin benefit to evade the customs duty. It appeared therefore that importer M/s D P Chocolates,
Plot No. 166, Apparel Park Cum Industrial Area, Katha Bhatoli, Baddi, Distt. Solan, Himachal Pradesh-
173205, has knowingly and with intention and by design taken the benefit of Notification No.
46/2011-Cus dated 01.06.2011. It appeared to be a case of wilful mis-statement of actual country of
origin, suppression of facts of correct qualifying Regional Value Content (RVC) and of ineligibility of
said exemption Notification (Supra) due to non-fulfilment of Regional Value Content (RVC) of 35 %
and thus ineligibility of exemption under Notification no. 46/2011-Cus dated 01.06.2011 with
intention to evade duty of Customs. This constitutes an offence of the nature covered in section 111
(d), 111(m) and 111 (o) of the Customs Act, 1962 and the goods imported appear liable for

confiscation under section 111 (d), 111(m) and 111 (o) of the Customs Act, 1962.

112 In view of the facts discussed in the foregoing paras and material evidences available on
record, it appeared that the importer has contravened the provisions of Section 46(4) of the Customs
Act, 1962 in as much as they had intentionally taken a wrong Customs duty benefit based upon
invalid document namely Country of Origin Certificate in terms of the Notification No. 46/2011 dated
01.06.2011, and thereby they have suppressed material facts from the department and produced
invalid Country of Origin certificate as mentioned above for ’the imported goods, while filing the
declaration, seeking clearance at the time of the importation of the impugned goods. Thus, the said
importer also appeared liable for penal action under the provisions of Section 112(a) and / or Section
114 A of the Customs Act, 1962 for importing the ‘im‘pugned goods based upon invalid and improper
document viz. Country of Origin certificate leading to unlawful, illegal and wrong availment of
concessional Customs duty benefit under Notification No. 46/2011 dated 01.06.2011 by them. It also
appear that importer is liable for penalty under section 114AA of the Customs Act, 1962 for

knowingly and intentionally using the country of origin documents which was incorrect in material

particularly in as much as it falsely shows the country of origin as Malaysia though the AIFTA {ASFAN~@/

India Free Trade Area) content is far less than 35% of the FOB value and thus the country of origin
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produced is in violation of Notification No. 189/2009-Customs (N.T.) dated 31.12.2009 viz., Customs
Tariff (Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the

Republic of India) Rules, 2009.

1.13  The importer has paid total duty amount of Rs. 9,76,406 /- in respect of bills of entry as
detailed in Annexure-B to the SCN at the time of assessment of goods after wrongly availing

concessional Customs duty benefit under Notification No. 46/2011 dated 01.06.2011.

1.14  The total Customs duty leviable on the said goods amount to Rs. 30,88,696 /- in respect of
bills of entry as detailed in Annexure:B to the SCN without allowing concessional rate of Customs duty
benefit based on Country of Origin benefit of Malaysian origin. Concessional rate of Customs duty
hased on Country of Origin for the imported goods is not available to them for the reasons as
discussed in the foregoing paras. The importer has already paid an amount of Rs. 9,76,406 /- for the
clearance of the impugned imported goods by availing concessional rate of Customs duty based on
Country of Origin benefit which they are not entitled to based upon the facts brought on record as
discussed in the foregoing paras. Therefore, it appears that the amount of differential Customs duties
amounting to Rs. 21,12,291/- (Rupees Twenty One Lakh Twelve Thousand Two Hundred Ninety One
only)in respect of bills of entry as detailed in Annexure-B to the show cause notice; attributable to
concessional rate of Customs duties based upon wrong availment of Country of Origin benefit;
appears demandable and recoverable in terms of section 28(4) of the Customs Act, 1962, along with
applicable interest thereon under section 28AA of the Customs Act,1962 from them by re-assessing
the aforesaid Bills of Entry after amendment under Section 149 of the Customs Act, 1962 and by

denying concessional rate of customs duty benefit based upon the country of origin of import goods.

3 In view of the above, a show Cause Notice F.No. VIII/48-689/DP Chocolate/Gr-I/MCH/19-20
dated 27.08.2019 was issued, whereby the importer M/s D P Chocolates, Plot No. 166, Apparel Park
Cum Industrial Area, Katha Bhatoli, Baddi, Distt. Solan, Himachal Pradesh-173205(IEC No.
2207003591) were called upon to show cause to the Additional Commissioner of Customs, Custom
House Mundra having his office at, 1% Floor, Port User Building, Mundra Port, Mundra, Kutch, Gujarat

as to why:-

(i) Country of Origin Certificate issued as per the Notification No. 46/2011 dated 01.06.2011
submitted by the importer purposefully, knowingly and intentionally for fraudulently
claiming and availing Customs duty benefit. The importer is called upon to show cause as
to why certificate of country of origin should not be rejected as a valid document for
availment of the concessional rate of customs duty benefit based upon the country of
origin of the impugned imported goods;

(ii) The total quantity of 40,640/- Kgs of goods declared as ‘Cocoa Powder 10-12% FAT
Content’ imported vide Bills of Entry as detailed in Annexure-A to the SCN and having total

assessable value of Rs. 54,24,475/- should not be held liable for confiscation under the

3
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provisions of Section 111(d), 111(m) and 111(o) of the Customs Act, 1962 for the act of
wilful mis-statement and intentional suppression of facts by the importer with regard to
the description and Country of Origin of the import goods by way of submitting false and
incorrect Country of Origin certificate as Malaysia leading to unlawful, illegal and wrong
availment of concessional Customs duty benefit upder Notification No. 46/2011 dated
01.06.2011 by them,

(ili)  The total amount of differential Customs duties amounting to Rs. 21,12,291/- (Rupees
Twenty One Lakh Twelve Thousand Two Hundred Ninety One only) in respect of Bills of
Entry as detailed in Annexure B to the show cause notice; attributable to the concessional
rate of Customs duties based upon wrong availment of Country of Origin benefit by the
importer under Notification No. 46/2011-Cus dated 01.06.2011 should not be demanded
and recovered from them in terms of section 28(4) of the Customs Act, 1962, along with
applicable interest thereon under section 28AA of the Customs Act,1962 by re-assessing
the aforesaid Bills of Entry after amendment under Section 149 of the Customs Act, 1962
and by denying concessional rate of customs duty benefit based upon the country of
origin of imported goods.

(iv)  Penalty should not be imposed on them under Sections 112(a) and / or 114A of Customs
Act, 1962.

(v) Penalty should not be imposed on them under section 114 AA of the Customs Act, 1962.

PERSONAL HEARING
3.  The Noticee was granted personal hearing in the matter on dated 27.11.2019, however, the
Noticee vide their letter dated 20.11.2019 informed that on the same issue for a different period a
personal hearing is fixed on 25.11.2019 and requested to fix the personal hearing on the same day i.e.
25.11.2019. As per their request, the personal hearing was fixed on 25.11.2019. Shri Durga Prasad,
Partner of the Noticee appeared for personal hearing on 25.11.2019 and submitted a written reply

and reiterated the submission made therein. He further added that they have nothing more to add.

DEFENCE SUBMISSION

3.1  The Noticee submitted a written defence reply at the time of personal hearing on dated
25.11.2019. The Noticee in their defence reply submitted on 25.11.2019 also requested to take into
consideration their defence submissions made vide letter dated 17.07.2019 in respect of another
Show Cause Notice F.No. VII/48-371/Cocoa Powder/DP/Gr.1/MCH/19-20 dated 19.06.2019 on the
similar issue issued to M/s DP Chocolates. The Noticee in ?their aforesaid defence reply dated
17.07.2019 have inter alia submitted the following:-

3.2 Show Cause Notice issued on 19.06.2019 covering 31 Bills of Entry is hit by limitation of time
in terms of Section 28(1) of the Customs Act, 1962 in respect of 23 Bills of Entry filed during the
period 2015-16, 2016-17 & 2017-18 for the following reasons:-
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7 Bills of Entry were filed during 2015-16 (between 15.05.2015 and 20.02.2016), 13 Bills of
Entry were filed in 2016-17 (between 07.04.2016 and 15.02.2017) and 3 Bills of Entry were filed in
2017-18 (between 11.04.2017 and 07.06.2017) and the goods were cleared on payment of
appropriate duty. As per Section 28(1) of the Customs Act, 1962 where any duty has not been levied
or not paid or has been short-levied or erroneously refunded-proper officer shall within one year
from the relevant date serve notice on the person chargeable with duty or interest. The period of one
year has been increased to two years with effect from 14.05.2016. The Show Cause Notice issued
proposing to demand duty on 19.06.2019 (received by us on 25.06.2019) is therefore, hit by
limitation of time stipulated under Section 28(1) of the Customs Act, 1962, iln respect of the 23 Bills of

Entry mentioned above.

33 Further, the Noticee submitted parawise explanation to the Show Cause Notice . As regards
Para 1 to 6, 14, 18, 19 & 20 of the SCN, the Noticee did not comment. Further, as regards Para 7 of
the SCN, the Noticee stated that as per this Para, the Directorate of Revenue Intelligence, New Delhi
had taken up investigation in the matter of verification of qualifying Regional Value Addition in the
Cocoa Powder exported from Malaysia by M/s. JB Cocoa and M/s. Guan Chang Cocoa. It is seen from
the letter dated 10.01.2014 of the Director (ICD), CBEC, New Delhi addressed to the High Commission
of Malaysia, New Delhi referred to in this Para that the verification was in respect of the imports
made by M/s. Morde Foods Private Ltd. Further, the Noticee mentioned that in response to the
letter dated 10.04.2014, the Director, Asian Economic, Corporation, Ministry of International Trade
and Industry (MITI), New Delhi vide; letter dated 18.03.2014 informed tha{ t'h.e "Ministry of
International Trade and Industry (MITI), Malaysia" have completed a verification visit to both the
factories M/s. J B Cocoa and M/s. Guan Chang Cocoa to verify the information regarding raw material
used in the production of Cocoa Powder for export to India. Based on the verification visit and
internal investigation of both factories, MITI stated that the raw material used in the production of
finished goods has fulfilled the 35% Regional Value Content (RVC) under the ASEAN India Free Trade
Agreement (AIFTA), however, they showed their inability to provide "the cost structure due to data

privacy”.

Also, they submitted that from the two letters referred to in Para-7 of the SCN, it appears that

verification was in relation to the imports made by M/s. Morde Foods Pvt. Ltd. Hence, it is no way

relevant to the imports made by us M/s. D. P. Chocolates. They further submitted that they filed the
Bills of Entry under straight assessment system and submitted along with the Bills of Entry all the
required documents including the Purchase Orders, Invoices. Country of Origin Certificates issued by
the Ministry of International Trade and Industry (MITI), Malaysia. It has been certified in each of the
Country of Origin Certificates that the Regional Value Content (RVC) in the goods was in the Range of
A4% -74%, The Customs authorities did not ask for any other information or documents at the time of
clearance of the goods. Moreover, from the Examination Order- Sheets attached to the Bills of Entry
states that the goods were examined with reference to the Notification No. 46/2011-Cus. dated
01.06.2011 for eligibility for the benefit of the Notification. The goods were allowed clearance after

examination and satisfying for eligibility for the benefit of Notification and on payment of appropriate
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duty. But, the notice has been issued to them now stated to be based on the outcome of verification
in respect of imports made by M/s Morde Foods Pvt. Ltd., but not on the basis of verification in

respect of the imports made by them. The Show Cause Notice issued is therefore, arbitrary.

3.4 Further, as regards Paras 9 and 10 of the SCN, the Noticee submitted that it appears from
these two Paras that the cost structure of the goods was not furnished by the MITI, Malaysia on the
basis of data privacy and therefore, it was decided by the Board to deny the Preferential Customs
Duty Benefit. This decision appears to be in respect of imports made by M/s. Morde Foods Pvt. Ltd.

but not in relation to the imports made by M/s. D. P. Chocolates.

3.5 Moreover, in respect of Para 11 of the SCN, the Noticee submitted that in this Para, three
decisions of the Hon'ble CESTAT in the case of M/s. Alfa Taders?Vs Commissioner of Customs, Cochin
reported in 2007(217) ELT 437 and 2008 (223) ELT 289 and in the case of Surya Lights Vs
Commissioner of Customs reported in 2008 (226) ELT 74(Tri.-Bangalore) have been referred to and
stated that these decisions squarely applicable wherein it has been held that the Certificate of Origin

is not correct on facts, it can be rejected for disallowing the duty exemption.

In this regard, the Noticee/importer submitted that the case laws referred to dealt with the
cases where the County of Origin Certifice?tes were found incorrect. But, in the case of imports by the
Noticee and the Country of Origin Certificates issued by the Ministry of International Trade and
Industry (MITI), Malaysia, no verification appears to have been done. The allegation in the case of
their imports appears to be on the basis of investigation undertaken in the case of imports made by
M/s. Morde Foods Pvt. Ltd. Even in the case or imports made by M/s. Morde Foods Pvt. Ltd., it
appears from Para 7 in the Show Cause Notice that the MITI re-verified and confirmed that the
finished goods fulfilled the Regional Value Content (RVC) under the ASEAN India Free Trade
Agreement. In this connection, it may be mentioned that if the importing party - India/Customs
Department had any doubt about the correctness of the Certificates even after the report submitted
after the retroactive check under Article 16 of the ASEAN and Republic of India Rules, 2009, by the
MITI, the importing party has to follow the procedure stipulated in Article 17 of the ASEAN and
Republic of India Rules, 2009. This exercise does not appear to have been done by the Department. In
so far as the imports made by the Noticee, the Country of Origin Certificates issued by the Ministry of
International Trade and Industry (MITI), Malaysia was submitted at the time of clearance of the goods
and the same were verified as is evident from the Examination Order Sheets attached to the Bill of
Entry. The goods were examined with reference to the claim for the benefit of Notification No.
46/2011-Cus. dated 01.06.2011 and the goods were allowed clearance with the benefit of the
Notification. The Department has not proved with any evidence that the Country of Origin
Certificates submitted by the Noticee were incorrect. As such, the case laws cited are not applicable

to the imports made by them.

They further submitted that the Country of Origin Certificates were issued by the competent
authority, Ministry of lntérnational Trade and Industry (MITI), Malaysia. The Certificates have not

been recalled or cancelled by the issuing authority. In as much as the Certificates have been issued by
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the competent authority, the benefit of Notification cannot be denied as held by the Hon'ble CESTAT,
Principal Bench, New Delhi in the case of R. S. Industries (Rolling Mills) Ltd. Vs Commissioner of
Central Excise, Jaipur 1, reported in 2018 (3597) ELT 698 (Trri.-De!.). This order does not appear to have
been challenged by the department before any higher Court. As such, it attained finality. It has been
held by the Hon'ble Courts and Appellate Tribunal in several cases that - when the identical issue has
been decided by the Hon'ble CESTAT and it has not been set aside or stayed by the Higher Court, the

same has to be followed. The Noticee cited the following case Laws in this regard:-

(1) Lubi Industries LLP Vs Union of India 2016 (337) ELT 179(Guj.)
(2) Viny Royal Plasi Coats Pvt. Ltd. Vs Union of India 2010 (258) ELT 339(Guj.)

(3) Bharathi Hexacom India Ltd. Vs Commissioner of Central Excise, Jaipur- 1-2007(7) STR 438(Tri.
-Del.)

3.6 Further, in context of Paras 12 and 13 of the SCN, the Noticee mentioned that the allegations
in these two paragraphs are that the Noﬁcee/importer corntravened the Provisions of sub-Section (4)
of Section 46 of the Customs Act, 1962 and thereby wrongly availed the Country of Origin benefit to
evade the Customs duty and the importers knowingly and with intention and by design taken the
benefit of Notification No. 46/2011-Cus. dated 01.06.2011, it appears to be a case of wilful mis-
statement of actual Country of Origin, suppression of correct qualifying Regional Value Content (RVC)
of 35% with intention to evade duty of Customs, the goods appear to be liable for confiscation under
Section 111(d), 111(m) and 111(o) of the Customs Act, 1962 and the importer appears liable for penal
action under Section 112(a) and/114'A and 114 AA of the Customs Act, 1962.

In this regard, the Noticee submitted that the above allegations in Paras 12 and 13 are
absolutely baseless and far from the factual position. The Noticee filed the Bills of Entry along with
the Purchase Orders, Invoices and Country of Origin Certificate issued by the competent authority i.e.
the Ministry of International Trade and Industry (MITl), Malaysia. The declaration was made in the
Bills of Entry as per the import documents received from the Malaysian suppliers. There is no
discrepancy in the description of the goods, quantity and value. In each of the Country of Origin
Certificates issued by the MITI, they have certified the RVC in the range of 44% to 74% in the Cocoa
Powder supplied to the Noticee. The Customs authorities examined the goods before clearance was
allowed as to the eligibility for the benefit of Notification No. 46/2011-Cus. dated 01.06.2011, as is
evident from the Examination Order Sheet attached to the Bills of Entry. The Customs authorities
have not asked for any other information or documents in addition to the documents submitted with
the Bills of Entry at the time of clearance of the goods. The Noticee importer has not received any
other documents from the suppliers other than the documents submitted with the Bills of Entry.
Thus, no mis-statement or suppression of facts can be attributed. Further, when the goods were
clearly, correctly and fully declared in the Biils of Entry along with the Country of Origin Certificates
issued by the competent authority, no mis-declaration or suppression of facts with intention to evade
payment of duty cannot be attributed as held by the Hon'ble Appellate Tribunal in the case of Sab

Nife Power Systems Vs Commissioner of Customs, Chennai, reported in 2000(124) ELT 1080
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(Tribunal). On filing an appeal by the Commissioner of Customs, Chennai against the Tribunal's order

the Hon'ble Supreme Court dismissed the appeal on 14.09.2009 reported in 2002 (141) ELT Ags (SC).

the followingjudgment‘s:

1. Commissioner of Customs Vs Finesse Creation INC 2009(248) ELT 122 (Mum.)

< Commissioner of Customs Finesse Vs Creation INC 2010 (255) ELT A120 (SC)(Affirmed the
decision of the CESTAT)

Para 7 of the Show Cause Notice. The Notice therefore, appears to have been issued assuming that
the RVC content in the case of imports made by them was also less than 35%. The Notice does not
appear to be based on any facts. In this connection, they submitted that the "Customs Tariff
(Determination of Origin of Goods under Preferential Trade Agreement between the Governments of
Member States of Association of Southeast Asjan National (ASEAN) and the Republic of India Rules,
2009" stipulate elaborate procedure to issue Country of Origin Certificates, verification, acceptance,
as to the information regarding the true origin of the goods, the importing party may request the

issuing authority for a retroactive check. Article 16 reads as follows:

that the particulars given in the said AIFTA Certificate of Origin may be inaccurate, unless the
retroactive check is requested on a random basis; (ii) the Issuing Authority shall respond to the

request promptly and reply within three months after receipt of the request for retroactive check; (jii)

Page 10 of 29

a3t



In case of reasonable doubt as to the authenticity or accuracy of the document, the Customs
Authority of the importing party may suspend provision of preferential tariff treatment while
awaiting the result of verification. However, it may release the goods to the importer subject to any
administrative measures deemed necessary, provided that they are not subject to import prohibition
or restriction and there is no suspicion of fraud; and (iv) the retroactive check process, including the
actual process and the determination of whether the subject good is originating or not, should be
completed and the result communicated to the Issuing Authority within six months. While the
process of the retroactive check is being undertaken, sub-paragraph (i) shall be applied. (b) The
Customs Authority of the importing party may request an importer for information or documents

relating to the origin of imported good in accordance with its domestic laws and regulations before

requesting the retroactive check pursuant to paragraph (_a)."

Further, if the importing party Government of India/Customs Department/DRI is not satisfied
with the outcome of the retroactive check undertaken by the issuing authority under Article 16(a),
the importing party may request verification visits to the exporting party as stipulated in Article 17 of
the Operational Certification Procedures for the Customs Tariff (Determination of Origin of goods
under the Preferential Trade Agreement between the Governments of member states of the
Association of South East Asian Nations (ASEAN) and the Republic of India) Rules, 2009. Article 17 is

reproduced below:

“17.1f the importing (a) party is not satisfied with the outcome of the retroactive check, it
may, under exceptional circumstances, request verification visits to the exporting party. Prior to

conducting a verification visit:-

(i) the importing party shall deliver a written notification of its intention to conduct the

verification visit, through the competent authority, simultaneously to,-

1. the producer/exporter whose premises are to be visited;

2. the issuing Authority of the party in the territory of which the verification visit is to occur;

3 the competent authority of the party in the territory of which the verification visit is to occur;
and

4, the importer of the goods subject to the verification visit;

(ii) the written notification mentioned in sub-paragraph (i) shall be as comprehensive as possible
and include:

4 1 the name of the competent authority issuing the notification;

2 the name of the producer/exporter whose premises are to be visited;

3. the proposed date of the verification visit;
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4, the Coverage scope or purpose of the proposed verification visit, including reference to the

goods subject to the verification; and
5. the names and designation of the officials performing the verification visit;

(iii)  an importing party shall obtain the written consent of the producer/exporter whose premises

are to be visited:

(iv) when a written consent from the producer/exporter is not obtained within thirty days from
the date of receipt of the notification pursuant to sub-paragraph (i), the notifying party may deny
preferential tariff treatment to the goods referred to in the said AIFTA Certificate of Origin that would

have been subject to the verification visit; and

(c) The importing party conducting the verification visit shall provide the determination of

(d) If the goods are determined to be non-originating, the producer/exporter shall be given thirty

goods are still found to be non-originating, the final written determination issued by the importing
party shall be communicated to the Issuing Authority within thirty days from the date of receipt of

the comments/additional information from the producer/exporter.,

(e) The verification visit process, including the actual visit and the determination whether or not
the goods subject to verification is originating, shall be carried out and its results communicated to
the Issuing Authority within a maximum period of six months from the date when the verification visit

was conducted. While the process of verification is being undertaken, sub-paragraph a (jii) of

paragraph 16 shall be applied."

In this regard, they submitted that perusal of Show Cause Notice reveals that the importing
party DRI / Indian Customs Authorities have not undertaken the verification visits as envisaged in

Articles 16 and 17 of the said Rules to verify and establish that the RVC in the Cocoa Powder imported y
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by them was less than 35%. The Department therefore, failed to follow procedure laid down in the

Rules.

In this connection, they refer to the jUd-gment of the Hon'ble High Court of Delhiin the case of
Bullion and Jewellers Association Vs Union of India reported in 2016(335) ELT 639 (Del.). Itis a case of
import of jewellery from Indonesia under Customs Tariff (Dete‘rmination of Origin of Goods under
preferential Trade Agreement between the Government of Member States of the Association of
Southeast Asian Nations (ASEAN) and the Republic of India) Rules, 2009. The Customs authorities
disregarded the Country of Origin Certificate even after the designated authority confirmed the
correctness of the Certificates after conducting the retroactive check as per Article 16 of India -
ASEAN FTA without undertaking the verification visits to the exporting party by the importing party as
stipulated in Article 17 of the Operational Certification Procedures for the Customs Tariff
(Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the
Republic of India) Rules, 2009. The Hon ‘ble Delhi High Court held inter alia in Para 48 of the judgment
that "if there was any doubt about appropriate inventory not being maintained regarding the Origin
of the Gold, then either of the verification process as set out in the Customs Tariff Origin Rule, which in
turn adopted the provisions in the Appendix - D to the ASEAN FTA, could have been undertaken or a
questionnaire is issued for that purpose. No recourse to such process appears to have been
undertaken. The inescapable conclusion is that there was no material for the respondents to draw the
conclusions that from the actual basis of the impugned circular. " The Hon'ble High Court further held
in Para 58 "apart from the fact that the SCN suffers from the above fatal flaw, it has been issued
overlooking the COOs produced by the said importer verified by issuing Authority. Therefore, the said

SCN and the proceedings consequent thereto are held to be invalid and unsustainable in law".

In view of the above, they submitted that the ratio of the judgment of Hon'ble High

Court supra squarely applicable to the present case. Accordingly, the Show Cause Notice issued to the

Noticee is not sustainable.

3.8 Asregards Para 15 of the SCN, the Noticee submitted that in respect of various Bills of Entry
listed in Annexure-A to the Show Cause Notice, the notice was issued after the expiry of one year/two
years period stipulated under Section 28(1) of the Customs Act, 1962 during the relevant time.

However, it is proposed in the Show Cause to invoke larger period under Section 28(4) of the Customs

Act, 1962 which is not tenable as explained hereunder.

Invocation of Section 28(4) of the Customs Act, 1962: Section 28 (4) of the Customs Act, 1962
is invokable "Where any duty has not been levied or has been short-levied or erroneously refunded,

or any interest payable has not been paid, part paid or erroneously refunded reason of-

(a) Collusion or
(b) Any willful mis-statement, or

(c) Suppression of facts

Page 13 of 29



office shall, within five years from the relevant date, serve notice on the person chargeable with duty
or interest which has not been so levied or which has been so short - levied or short- paid or to whom
the refund has erroneously been made, requesting him to Show Cause why he should not pay the

specified amount in the notice"

The Noticee further submitted that all the Bills of Entry.were filed under Straight Assessment
System. All the relevant documents - Invoices, Purchase Orders, Country of Origin Certificates issued
by the Ministry of International Trade and Industry, Malaysia in the Form prescribed in the Customs
Tariff (Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the
Republic of India) Rules, 2009. The documents were verified by the Customs authorities and allowed
the clearance with the benefit of the Notification Nos. 46/2011-Cus. dated 04.06.2011. They did not
receive any other documents / information from the Malaysian suppliers nor were they in possession
of any other documents or information with regard to imports made by us other than the documents
submitted at the time of clearance of the goods. The department did not ask for any further
information or documents. Thus, there was no suppression -of any information/ facts by us-the
importers. As such, the provisions of Section 28(4) of the Customs Act, 1962 cannot be invoked to
demand the alleged short levy short payment of duty. When there is allegation of suppression of
facts / information, heavy burden lies upon the Department to prove the alleged suppression as held
by the Hon'ble Kolkata High Court in the case of Simplex Infrastructure Ltd. Vs Commissioner of
Service Tax, Kolkata reported in 2016 (42) STR 634 (Kolkata) and followed by the Hon'ble CESTAT,
Principal Bench, New Delhi in the case of International Metro Civil Contractors Vs Commissioner of
Service Tax, Delhi, reported in 2019(20). GSTL 66 (Tri-Del). The Hon'ble CESTAT held in Para 10 of the

decision as follows:

"10. Now, coming to the final aspect of Show Cause Notfge being barred by time, it is observed
that the period in hand is w.e.f. April, 2004 to September, 2005. The Show Cause Notice was issued on
23-10-2009. The same is beyond the normal period of one year as mentioned in Section 73 of the Act.
To invoke the extended period as mentioned in the proviso thereof, heavy burden lies upon the
Department to prove the alleged wilful suppression. The law has by now been settled that a mere
sweeping statement that the assessee has suppressed the fact without mention of any conscience act
on part of assesse about fraud or collusion or wilful mis-statement or suppression of facts or
contravention of any of provisions of law that too with intent to evade service tax is not sufficient to
take the benefit of this proviso. The same js only a vague assertion which is highly insufficient to
invoke the extended period of limitation, as was held by the Hon'ble High Court of Kolkata in the case
of Simplex Infrastructure Ltd. v. Corﬁmissfoner Service Tax, Kolkata, 2016 (42) S.T.R. 634 Kolkata. It
was also clarified in this case that mere mechanical reproduction of language of proviso of the Section
73(1) of the Finance Act, 1994 does not per se justify invo&:ation of extended period of limitation. The

Order under challenge is absolutely silent about any positive act on part of the appellant which may
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entitle the Department to invoke the extended period of limitation. Resultantly, we are of opinion that

the Show Cause Notice in this case is otherwise barred by limitation”.

The Noticee referred to Para 4 of the judgment of the Hon'ble Supreme Court in the case of
pushpam Pharmaceuticals Company Vs Collector of Central Excise, Bombay reported in 1995 (78) ELT

401 SC), which reads as follows:

“4. Section 11A empowers the department to re-open proceedings if the levy has been short
levied or not levied within six months from the relevant date. But the proviso carves out an exception
and permits the authority to exercise this power within five years from the relevant date in the

circumstances mentioned in the proviso, one of it being suppression of facts. The meaning of the word

hoth in law and even otherwise is well known. In normal understanding it is not different that what is
explained in various dictionaries unless of course the context in which it has been used indicates
otherwise. A perusal of the proviso indicates that it has been used in company of such strong words as
fraud, collusion or wilful default. In fact it is the mildest expression used in the proviso. Yet the
surroundings in which it has been used it has to be construed strictly. It does not mean any omission.
The act must be deliberate. In taxation, it can have only one meaning that the correct information was
not disclosed deliberately to escape from payment of duty. Where facts are known to both the parties
the omission by one to do what he might have done and not that he must have done, does not render

it suppression.”

3.9 As regards Para 16, the Noticee submitted that a detailed explanation has been furnished in
the preceding paragraphs with reference to the allegations in Paras 12 and 13 of the Show Cause
Notice and the same is applicable here. They also submitted it has not been proved with any evidence
by the department that Certificates issued by the Competent Authority - MITI, Malaysia were
incorrect and the Show Cause Notice issued as a whole is not sustainable in view of the exhaustive
explanation submitted in the preceding Paras, the question of imposing of penalty under Section 112

(a) or 114 A and Section 114 AA does not arise.

In view of the above submission, the noticee requested that further proceedings in the Show

Cause Notice issued may please be dropped in light of the detailed explanation furnished in the

preceding Paras supported by the judgments of the Hon'ble Courts and the CESTAT.

4. The Noticee in their additional written defence submissions submitted at the time of personal

hearing on dated 25.11.2019, have inter alia stated the following:-

4.1 Demand cannot be issued without challenging the assessment in the Bills of Entry: - They
filed all the 3 Bills of Entry covered in the SCN along with the invoices, Country of Origin Certificates
issued by the Ministry of International Trade and Industry, Malaysia certifying that Regional Value
Content (RVC) was more than 35% in each of the Certificates and other related documents. It is seen
from the enclosures to the Bills of Entry that the goods were examined and the documents including
the Certificates of Origin were verified with particular reference to eligibility of the imported goods

for the benefit of Notification No. 46/2011-Customs All the Bills of Entry were finally assessed (they
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Were not assessed provisionally under Section 18 (1) of the Customs Act, 1962). The assessment in
the Bills of Entry therefore, attained finality and the assessment in the Bills of Entry by the proper
officer of Customs is “Assessment Order” and it is ‘appealable order’ as held by the Hon’ble Supreme
Court and followed by the Hon’ble CESTAT in several cases. Hence, no demand notice can be issued
under Section 28 of the Customs Act, 1962, unless the assessment in the Bills of Entry is modified by
the Commissioner (Appeals) under Section 128 of the Customs Act, 1962. In support of this

contention, they rely on the following decisions of the Hon’ble CESTAT:-

i) Anant Wines & Spirits Vs Commissioner of Customs, Amritsar-2016 (342) ELT 419 (Tri.-
Chand.)

ii) Ashoosons Vs Commissioner of Customs, New Delhi- 2009 (239) ELT 107 (Tri.- Del.)

iii) Commissioner of Customs (Imports), Mumbaj Vs Hindustan Gas & Industries Ltd.- 2006 (202)
ELT 693 (Tri.-Mum.)

The Noticee further submitted that as per Section 2(2) of the Customs Act, 1962,
“assessment” includes provisional assessment, self-assessment, re-assessment and assessment in
which the duty assessed is NIL. Further, the Noticee referred the judgment of Hon’ble Supreme court
in the case of ITC Limited Vs Commissioner of Central Excise, Kolkata-1V in Appeals Nos. 293-294 of
2009 on the issue of claiming refund under Section 27 of the Customs Act, 1962 on the issue of
claiming refund under Section 27 of the Customs Act, 1962. In Para 47 of the judgment, the Hon’ble

Apex Court ruled as follows:-

“47. When we consider the overall effect of the provisions prior to amendment and post-
amendment under Finance Act, 2011, we are of the opinion that the claim for refund cannot be
entertained unless the order of assessment or self-assessment is modified in accordance with law by
taking recourse to the appropriate proceedings and it would not be within the ken of Section 27 to
set aside the order of self-assessment and re-assess the duty for making refund; and in case any
person is aggrieved by any order which would include self-assessment, he has to get the order

modified under Section 128 or under other relevant provisions of the Act.”

The Noticee submitted that the judgment of the Hon’ble Apex Court is equally applicable to
the notice issued under Section 28 of the Customs Act, 1962 also as held by the Hon’ble CESTAT in

the case of Commissioner of customs (Imports) Vs Hindustan Gas and Industries Ltd. supra.

4.2 Show Cause Notice/Demand issued is baseless:-

The Show Cause issued proposing to reject the County of Origin Certificates issued by the
competent authority, deny the benefit of the Notification No. 46/2011-Cus., demand the differential

amount of duty and impose penalty is baseless and cannot be sustained for the following reasons:

(i) Inrespect of all the 3 Bills of Entry, they submitted that the Country of Origin Certificates issued
by the competent authority i.e. Ministry of International Trade and Industry, Malaysia certifying
that Regional Value Content (RVC) in the ‘Cocoa Powder’ supplied was more than 35%. The

Department has not questioned the competence of the issuing authority nor alleged forgery of
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(ii)

the certificates. There is no mention in the Show Cause Notice that the Department had verified
and found that the RVC indicated in the Certificates submitted by the importer was not correct.
The Department has also not asked for from the importer for any information or documents
with regard to the Country of Origin Certificates. The notice issued is therefore, arbitrary.

From Paras 7 and 10 of the Show Cause Notice and the letter-dated 10.01.2014 of the Central

Board of Excise and Customs addressed to Ms. Aida Shafinaz Allias, Minister (Economic) MITI,
New Delhi, High Commissioner of Malaysia in New Delhi and letter dated 07.05.2014 of the
Central Board of Excise and Customs addressed to Shri Najib Shah, Director General, DRI, New
Delhi, mentioned therein, that referencé was made to MITI for verification in respect of some
Country of Origin Certificates relating to imports made by M/s. Morde Foods Pvt. Ltd. and the
MITI has confirmed that the raw materials used in the production of the finished products fulfil
the 35% RVC. However, they have expressed inability to provide cost structure due to data
privacy. The Board therefore, directed to deny the preferential benefit. It appears, though the
Board’s direction was with reference to the imports made by M/s. Morde Foods Pvt. Ltd., the
notice appears to have been issued to the Noticee applying the same instructions. The notice
issued is therefore, presumptive in nature and not based on any facts. When there is a bonafide
doubt about the correctness of the Country of Origin Certificates, the Department may verify in
each case, but cannot automatically apply the outcome of the verification made in some other
imports made by other importers during a different period. The Board's letters supra refer to the
imports made by M/s. Morde-Foods Pvt. Ltd. prior to 2014 whereas the Noticee made the
imports during the period 2015 - 18). In support of this contention, the importer rely on the
judgment of the Hon'ble High Court of Madras in the case of Unik Traders Vs Directorate of
Revenue Intelligence, Chennai, reported in 2019(367) ELT 353 (Mad.). In this case, the Hon’ble
High Court dealt with import of Areca nuts from Sri Lanka under South Asia Free Trade Area
Agreement (SAFTA) and Indo Sri Lanka Free Trade Agreement (SFTA). The importers claimed the
benefit of the Notification based on the decision of the Court in some earlier cases of imports.
The Hon'ble High Court held inter alia in Para 16 of the judgment that each Bill of Entry has to be
examined on the declaration effected in it regarding the genuinity of the Certificates of Origin.
For the sake of clarity and better appreciation, Para 16 of the judgment is reproduced below:

“16. The second trumpcard is the order passed by the Madurai Bench in W.P. (MD). No. 997 of
2019 etc., dated 29-1-2019. In our view, the said order cannot be treated as a precedent. As the
Learned Single Judge examined the facts therein and came to a conclusion that the documents
submitted by the petitioner therein has not been shown to be not genuine or in other words
there is no material to show that the documents submitted by those petitioners are not genuine.
In any event, assuming an illegality had been committed; there can be no equality in an illegality.
Each Bill of Entry has to be examined on the declaration effected in it and merely because few
consignments were allowed to be cleared can be no ground to say that similar treatment should

be uniformly applied, especially when the matter is under investigation regarding the genuinity

and the certificates of origin.”
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(ii) Whether the tota] quantity of 40,640/~ Kgs of g8oods declareq as ‘Cocoa Powder 10-12%

total assessable value of Rs, 54,24,475/- are liable for confiscation under the provisions of
Section 111(d), 111(m) and 111(0) of the Customs Act, 1962.
(i) Whether the differential Customs duties of Rs, 21,12,291/.- (Rupees Twenty One Lakh

(iv) Whether the importer M/s D p Chocolates is liable for penalty under Sections 112(a) and /

[Determination of Origin of Goods under the Preferential Trade Agreement between the

Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the

Republic of India] Rules, 2009, published vide Notification No. 189/2009-Customs (N.T.) dated
31.12.2009. As per the aforesaid Rules, the “Certificate of Origin” is required to be issued by the
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designated authority and in case of goods not wholly produced or obtained products in Malaysia, the
AIFTA (ASEAN-India Free Trade Area) content should not be less than 35% of the FOB value. Hence
the soul of the Notifications is that there should be at least 35% of the content and therefore it was
necessary to verify in the matter of qualifying regional value content in “Cocoa Powder”(CTH
18050000) imported from Malaysia under Free Trade Agr'eement (FTA) was taken up for
investigation by Directorate of Revenue Intelligence, New Delhi. Based on some of the “Certificates
of Origin” issued for this product, it was noticed that the'goods were derived from Cocoa beans of
Ghana Origin and in such cases, based on prevalent international price as well as information
available on supplier’s website, it appeared that the regional value addition would only be in the
region of 3-17% as against minimum qualifying value of 35% of the FOB value. Accordingly, the
matter was taken up by the Director ICD, Central Board of Excise & Customs with the High
Commission of Malaysia in Delhi vide letter F. No. 456/12/2013-Cus.V dated 10.01.2014 for
verification.
5.2 The Director(ICD), Central Board of Excise & Customs,
New Delhi vide aforesaid letter F. No. 456/12/2013-Cus.V dated 10.01.2014, regarding Certificates of
Origin, pertaining to imports by M/s Morde Foods Pvt. Ltd. from two Malaysian exporters (bearing
Certificates of Origin No. JB2011/A1/00961 and JB2012/A1/00252 had stated that perusal of some of
the Certificates of Origin issued for the products imported by M/s Morde Foods Pvt. Ltd. indicates
that the products were derived from Cocoa beans of Ghana origin. Further, based on prevalent
international prices and information available on the supplier's websites, it appeared that the
regional value addition would only be in the region of 13-17% in such cases. Accordingly, Minister
(Economic), MITI, New Delhi, High Commission of Malaysia in New Delhi was requested to carry out
verification in respect of Certificates of Origin No. JB2011/AI/00961 and JB2012/Al1/00252 in addition
to the 52 (Fifty Two) certificates listed from MITI with particular emphasis on the origin of the Cocoa
beans, the cost structure of the finished goods and the quantum of value addition achieved.
5.3 Further, the Director (ICD), CBEC, New Delhi vide letter dated 07.05.2014 addressed to the
Director General, DRI, New Delhi informed that the Malaysian High Commission in New Delhi had
been requested to verify the genuineness of two Certificates of Origin under the India ASEAN FTA in
which the description of the goods indicated the origin of the Cocoa as Ghana. A letter-dated
18.03.2014 had been received from the Ministry of International Trade and Industry (MITI) received
through the Malaysian High Commission in New Delhi in response to our letter dated 10.01.2014,
wherein MITI has stated that they have conducted an internal investigation and verification visit to
the two factories i.e. M/s JB Cocoa and Guan Chong Cocoa, which had supplied the goods. MITI had
confirmed that the raw materials used in the production of the finished products fulfil the 35% RVC.
However, they (i.e. above-stated two factories) expressed inability to provide cost structure due to
data privacy. Since there is no provision in the Rules of Origin of the India ASEAN FTA for denial of
cost structure on the basis of data privacy and Article 18 (b) of this Rules clearly obligates information
relating to the validity of the AIFTA Certificate of Origin to be furnished upon request of the importing
Party, accordingly, Board has decided to deny the preferential benefit in the matter by way of issue of
SCN and early adjudication.
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5.4 In this case, the Noticee filed 03 Bills of Entry as detailed in Annexure-A to the Show Cause
Notice for clearance of imported goods declared as ‘Cocoa Powder 10-12% Fat Content’ falling under
Custom Tariff Head 18050000 to the First Schedule of the Customs Tariff Act, 1975 The imported

goods were supplied by M/s J B Cocoa and M/s Guan Chong Cocoa and were shipped from Malaysia.

The above-stated Bills of Entry were filed on the basis of self-assessed declarations for the imported

and Notification No. 53/2011-Customs dated 01.07.2011, as amended.

5.5 The benefit under Notification No. 46/2011-Customs dated 01.06.2011 is available provided
that the goods are imported into the Republic of India from a country listed in Appendix | of the said
Notification (Malaysia is one of countries falling under Appendix-) in accordance with provisions of
the Customs Tariff [Determination of Origin of Goods under the Preferential Trade Agreement
between the Governments of Member States of the Association of southeast Asian Nations (ASEAN)
and the Republic of India] Rules, 2009 published in Notification No. 189/2009-Customs (N.T.), dated
31.12.2009.

5.6  Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the
Republic of India Rules, 2009 framed vide Notification No. 189/2009-Customs (N.T.), dated
31.12.2009 states that AIFTA Certificate of Origin shall be issued by the Government authorities
(Issuing Authority) of the exporting Party and in case of goods not wholly produced or obtained
products in Member States of the Association of southeast Asian Nations (ASEAN) (in this case
Malaysia), the AIFTA content is not less than 35% of the” FOB value. Further, benefit under
Notification No. 53/2011-Customs dated 01.07.2011 is available provided that the goods in respect of
which the benefit of this exemption is claimed are of the origin of Malaysia, in accordance with
provisions of the Customs Tariff [Determination of Origin of Goods under the Preferential Trade
Agreement between the governments of the Republic of India and Malaysia] Rules, 2011, published

in Notification No. 43/2011-Customs (N.T.), dated 01.07.2011.

5.7 Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of the Republic of India and Malaysia Rules, 2009 framed vide Notification No.
43/2011-Customs (N.T.), dated 01.07.2011 states that in case of goods not wholly produced or
obtained products from Malaysia, the qualifying value content of the goods should not be less than
35% of the FOB value. Rule 5 (1) (ii) of the said Rule states that:.

“5. Not wholly obtained or produced goods:- (1) For the purposes of clause (b) of Rule 3, goods

shall be deemed to be originating goods, when,-

(i) Qualifying value content of the goods is not less than thirty five percent of the FOB value: @,,/

Provided that the final process of manufacturing is performed within the territory of the

exporting Party.”
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g In this case, ongoing through the available records, it is found that the imported goods,

which are ‘not wholly obtained or produced goods’ were supplied by M/s J B cocoa and M/s Guan

Chong Cocoa and were shipped from Malaysia. Further, IVI/s J B Cocoa and M/s Guan Chong Cocoa

are the same suppliers for which Director, Asian Economic Corporation, vide |etter-dated

18.03.2014 informed that the MITL, Malaysia had conducted an internal investigation and
verification visit to these two factories, which had supplied the goods. MITI had confirmed that the
raw materials used in the productio.h of the finished products fulfil the 35% RVC. However, both the
above-stated suppliers expressed inability to provide cost structure due to data privacy. Further, as
mentioned in paras supra, on verification of qualifying value content in the matter, DRI had noticed
that based on prevalent international price as well as information available on suppliers’ website,
the regional value addition would only be in the region of 13-17% as against minimum qualifying
value of 35%.

5.9 Further, relevant Para(s) to Article 16 of APPENDIX-D to the Operation Certification
procedures for the Rules of Origin for the ASEAN-India Free Trade Area (AIFTA) under head
“\JERIFICATION” stipulates that:-

“16. (a) The importing purty may request a retroactive check at random and/or when it has
reasonable doubt as to the authent:crty of the document or as to the accuracy of the information
regarding the true origin of the good in question or of certain parts thereof. The Issuing Authority shall
conduct a retroactive check on the producer/exporter's cost statement based on the current cost and
prices within a six-month timeframe prior to the date of exportation subject to-the following

procedures:

(ii) the Issuing Authority shall respond to the request promptly
and reply within three months after receipt of the request
for retroactive check;
(iv) the retroactive check process, including the actual process and the determination of
whether the subject good is originating or not, should be completed and the result
communicated to the Issuing Authority within six months. While the process of the

retroactive check is being undertaken, sub-paragraph (iii) shall be applied.

From the above, it is seen that according to Article 16 (a) (ii) of APPENDIX-D (Operational
Certification Procedures) to the Rules of Origin under the ASEAN India FTA, the Issuing Authority shall
respond to the request promptly and reply within 03 months after receipt for retroactive check.
Further, as per Article 16 (a) iv), the retroactive check process, including the actual process and the
determination of whether the subject goods is originating or not, should be completed and the result
communicated to the issuing authority within 6 months. It is observed that in this case, the suppliers
of the Noticee denied providing the cost structure due to data privacy. However, there is no provision
in the said Rules of Origin of India ASEAN FTA for denial of cost structure on the basis of data privacy.
Further, Article 18 (b) of APPENDIX-D to the Operation Certification Procedures for the Rules of Origin
for the ASEAN-India Free Trade Area (AIFTA) clearly obligates information relating to the validity of

the AIETA Certificate of Origin to be furnished upon request of the importing party.
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contravened the provisions of Section 46(4) of the Customs Act, 1962 in as Much as, they had mis.
declared'Country of Origin as ‘Malaysia’ imported as ‘Cocoa Powder 10-12% FAT Content’ in the
declaration in the form of Bills of Entry filed under the provision of Section 46 (4) of the Customs Act
and thereby they wrongly availed the country of origin benefit to evade the customs duty. Also, it is 3
case of wilfu| mis-statement and suppression of facts of correct qualifying Regional valye Content

(RVC) of 35% to mis-state the country of origin and thus the Noticee is ineligible for availing

Customs dated 01.07.2011. | rely upon decision in the case of ALFA TRADERS Versus COMMISSIONER
OF CusTOMmS, COCHIN - 2008 (223) E.L.T. 289 (Tri. - Banglore), wherein it was held that “No case law
can be catapulted to level of universql theorem to pe applied blindly ignoring facts of case”. Further,
in the matter of M/s SURYA LIGHT Vs. COMMISSIONER OF CUSTOMS, BANGALORE [2008 (226) E.L.T.
74 (Tri. - Bangalore)] it was held:

Dumping duty ang also the cG Duty. Hence, we confirm demand of duty to the tune of

................................................................................................ With these modifications, we dispose of the

Section 28(4) of the Customs Act, 1962 is not invokable. In order to invoke the proviso, the
department must make out a justifying case of collusion, wilful“mis—statement Or suppression of facts
as held by the Hon'ble Kolkata High Court in the case of Simplex Infrastructure Ltd. vs Commissioner
of Service Tax, Kolkata reported in 2016 (42) STR 634 (Kolkata) and followed by the Hon'ble CESTAT,

Principal Bench, New Delhi in the case of International Metro Civil Contractors Vs Commissioner of

Service Tax, Delhi, reported in 2019(20) GSTL 66 (Tri-Del). Further, It has been contended that in

issued without challenging the assessment as all the Bills of Entry mentioned in Annexure-A to the
Show Cause Notice were finally assessed under Section 18 (1) of the Customs Act, 1962 However, |
find that the Noticee have contravened the provisions of Section 46 (4) of the Customs Act, 1962 in as

much as they had intentionally availed/taken a wrong Customs duty benefit based upon invalid
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the allegations in this case relates to wilful mis-statement of actual country of origin and deliberate
suppression of facts of correct qualifying Regional Value Content (RVC), it is not a relevant fact that
the goods were Jssessed by the assessing officer. | find no force in this contention because Section 28
of the Customs Act, 1962 does not differentiate or debar demand in such situation. The assessments
under Section 17 or 18 ibid are without prejudice to Section 46 and subsequent action including
demand of differential duty with interest or any other action under the provisions of the Customs
Act, 1962. In this regard, | rely in the decisiqn-of Commissioner of Central Excise, Belgaum Ltd. Versus
Commissioner of C.E., Chandigarh-Il [2001 (135) E.L.T. 1106 (Tri. — Del.)], wherein it was held that:

9. The material on record would clearly show that there is suppression of fact as it clear
from the order passed by the adjudicating authority and the appellate authority that there was no
manufacturing activity involved in refurbishing and modification of the 3 washing machines, despite
the same, Cenvat credit was claimed and though duty of Rs. 2,61, 760/- was collected, the said fact
was suppressed and therefore availed extended period of limitation. In view of the decision of the
Hon’ble Supreme Court in Mysore Rolling Mills Private Limited v. Collector of Central Excise, Belgaum -
_wherein it has been clearly held that non-disclosure of receipt of such amount at the time of
assessment extended period of 5 years applicable and Rule 10(1)(C) of the Central Excise Rules, 1944,
corresponding to Section 11A of the Central Excises and Salt Act, 1944. Thus extended period was
applicable. Hence, the Show Cause Notice issued after one year was not barred by limitation under
Central Excises and Salt Rules wherein provision is identical to the provisions under the Central Excise
Act.”

512 In view of above discussion and judicial pronouncement, | find that extended period under
proviso to Section 28(4) of the Customs Act, 1962 is rightly invokable in the instant case. Accordingly,
the total Customs duty leviable on the said goods is amounting to Rs. 30,88,696/- in respect of Bills
of Entry as detailed in Annexure-B to the Show Cause Notice without allowing concessional rate of
Customs duty benefit based on Country of Origin. |, further, find that the Noticee has already paid an
amount of Rs. 9,76,406/- towards Customs duty for the clearance of the imported goods by availing
concessional rate of Customs duty based on Country of origin benefit which they are not entitled to
based upon the facts as discussed in Paras supra. Therefore, d.ifferential Customs duty amounting to
an amount of Rs. 21,12,291/- (Rupees Twenty One Lakh Twelve Thousand Two Hundred Ninety One
only) in respect of Bills of Entry as detailed in Annexure-B to the Show Cause Notice is recoverable in
terms of Section 28 (4) of the Customs Act, 1962, along with applicable interest thereon under
Section 28 AA of the Customs Act, 1962 and by denying concessional rate of customs duty benefit

based upon the country of origin of imported goods.

5.13 Opposing the proposal of confiscation under Section 111 (d), 111(m) and 111 (o) of the
Customs Act, 1962, the Noticee have contended that the imported goods were cleared on payment
of appropriate duty and since the goods are not available to the department and they are not under
seizure. When the goods are already cleared and not available, the question of confiscation does not
arise. Further, the Noticee submitted that 111 (d) dea!s with the import of prohibited goods and

import of ‘Cocoa Powder” is not prohibited. Further, Section 111 (m) deals with the imports which do

Page 23 of 29



There was no such allegation in the Show Cause Notice. Further, Section 111 (o) deals with the
imports which are exempted subject to certain conditions- and importer does not fulfil such
conditions, Further, Section 111 (o) deals with only post import conditions. Even otherwise, there is
no evidence cited in the Show Cause Notice that RVC content in the imported Cocog Powder’ was |ess

than 35%. Thus, there Was no offence by the importer under any of the sub-Sections to Section 111 of

decision of the CESTA T)

& Taj Overseas Vs Commissioner of Customs, Mumbaj 2018 (364) ELT 407 (Tri.-Mum.)
In this context, the relevant parts of Section 111 of the Customs Act, 1962 stipulates that:
“Section 111. Confiscation of improperly imported goods, etc. — The following goods brought

from place outside India shall be liable to confiscation:

(d) any goods which are imported or attempted to pe imported or gre brought within the Indian

(m)  any goods which do not correspond in respect of value or in any other particular with the entry

(o) any goods exempted, subject to any condition, from duty or any prohibition in respect of the

items, | accept the contention of the Noticee that said goods are not confiscable under Section 111

submitted for assessment of Customs duty but the Noticee have contravened the provision of Section
46(4) of the Customs Act, 1962 in as much as they had mis-declared the Country of Origin as Malaysia
in the declaration of Bills of Entry and thereby, the Noticee have wrongly availed/taken the Country
of Origin benefit knowingly and intentionally to evade Customs duty. Accordingly, the Noticee made

wilful mis-statement of actual Country of Origin, suppression of facts of correct qualifying Regional

Value Content (RVC) and therefore, | find that by indulging in mis-declaration & suppression of facts, 2

the Noticee have contravened the provisions of Section 46(4) of the Customs Act, 1962 as they did

not declare true particulars pertaining to Country of Origin and correct qualifying RVC. All these acts
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on the part of the Noticee have rendered the imported goods covered in the Show Cause Notice

liable for confiscation under Section 111(m) and 111(o) of the Customs Act, 1962.

514 Asthe impugned goods are found to be liable for confiscation under Section 111 (m) and 111
(o) of the Customs Act, 1962, | find it necessary to consider as to whether redemption fine under
Section 125 (1) of the Customs Act, 1962, i< liable to be imposed in lieu of confiscation in respect of
the imported goods detailed in Annexure-A to the Show Cause Notice, which are not physically
available for confiscation. The Section 125 (1) ibid reads as under:

“Section 125. Option to pay fine in lieu'of confiscation. — (1) Whenever confiscation of any
goods is authorised by this Act, the officer adjudging it may, in the case of any goods, the importation
or exportation whereof is prohibited under this Act or under any other law for the time being in force,
and shall, in the case of any other goods, give to the owner of the goods [or, where such owner is not
known, the person from whose possession or custody such goods have been seized, an option to pay
in lieu of confiscation such fine as the said officer thinks fit.”

A plain reading of the above provision shows that imposition of redemption fine is an option
in lieu of confiscation. It provides for an 6ppbrtunity to owner of confiscated goods for release of
confiscated goods, by paying redemption fine. In the matter of Commissioner of Customs (Imp.),

Nhava Sheva Vs. S.B. Impex [2017 (358) E.L.T.358 (Tri. Mumbai)], it was held:

“6. It is noticed that the goods on which the Revenue has sought imposition of redemption fine were
cleared and disposed of by the appellant. The said goods are not available for confiscation. The said
goods were also not seized and released under any bond or undertaking. In these circumstances, the
same cannot be confiscated and therefore, no redemption fine could have been imposed”.

Further, in the matter of Weston Components Ltd. Vs. Commissioner of Customs, New Delhi

[2000 (115) E.L.T. 278 (SC)], it was held by the Hon’ble Supreme Court that:
“It is contended by the learned Counsel for the appellant that redemption fine could not be imposed
because the goods were no longer in the custody of the respondent-authority. It is an admitted fact
that the goods were released to the appellant on an application made by it and on the appellant
executing a bond. Under these circumstances if subsequently it is found that the import was not valid
or that there was any other irreqularity which would entitle the customs authorities to confiscate the
said goods, then the mere fact that the goods were released on the bond being executed, would not
take away the power of the customs authorities to levy redemption fine”.

The above judgment was delivered on specific issue and facts of the case were not discussed
in detail in the said judgment. The above judgment was delivered by the Hon’ble Supreme Court in
Civil Appeal No. 7144 of 1999, filed against the order of Hon’ble Tribunal reported at 1999 (84) ECR
259 (Tri Delhi). In the said order, Hon’ble Tribunal discussed the issue in brief wherein it is also
mentioned that the goods involved in that case were provisionally released. Therefore, it emerges
from the said judicial pronouncements that redemption fine can be imposed against those goods also

which are not physically available but were provisionally released against bond.
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[2013 (290) E.L.T. 453 (Tri.~Ahmd.)], it was held by the Hon’ble Tribunal that:

cited by the learned SDR is not relevant.
In the matter of Commissioner of Central Excise, Surat Vs. Gunjan Exports [2013 (295) E.L.T,

733 (Tri. Ahmd.)], it was held that:
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——

Government and the party to whom it is drdered to be released on payment of fine, will have to pay
fine and redeem the goods. When the goods have been diverted and not released on execution of
bond with conditions, the question of confiscation of the same does not arise since goods have
already become someone else’s property. Under these circumstances, | find no merits in the appeal
filed by the Revenue and accordingly, reject the same”.

From the above cited judgments/orders, | find that redemption fine can be imposed in those

cases where goods are either available or the goods have been released provisionally under Section

'110A of the Customs Act, 1962 against appropriate bond binding concerned party in respect of

recovery of amount of redemption fine as may be determined in the adjudication proceedings. In the
instant case, the impugned goods in respect of the three Bills of Entry as detailed in Annexure-A to
the Show Cause Notice were neither seized, nor released provisionally. Hence neither the goods are
physically available nor bond for provisional release under Section 110A ibid covering recovery of
redemption fine is available. I, therefore, find that redemption fine cannot be imposed in respect of
imported goods pertaining to Bills of Entry as detailed in Annexure-A to the Show Cause Notice.

5.14 Now, | proceed to consider the proposal of penalty under Section 114A of the Customs Act,
1962 against the importer. | find that demand of differential Customs duty total amounting to Rs.
21,22,291/-, has been made under Section 28 (4) of the Customs Act, 1962, which provides for
demand of duty not levied or short levied by reason of collusion or wilful mis-statement or
suppression of facts. Hence as a natural corollary penalty is imposable on the Noticee under Section
114A of the Customs Act, 1962, which provides for penalty equal to duty plus interest in cases where
the duty has not been levied or has been short-levied or the interest has not been charged or paid or
has been part paid or the duty or interest has been erroneously refunded by reason of collusion or any
wilful mis-statement or suppression of facts. In the instant case, the ingredient of wilful mis-
statement or suppression of facts by the importer has been clearly established as discussed in the
foregoing paras and hence, | find that this is a fit case for imposition of quantum of penalty equal to
the amount of duty plus interest in terms of Section 114A ibid.

5.15 Further, penalty has also been proposed on the Noticee under Section 112 (a) of the Customs
Act, 1962. In this regard, | find that fifth proviso to Section 114 A stipulates that “where any penalty
has been levied under this section, no penalty shall be levied under section 112 or section 114.” Hence,
| refrain from imposing penalty on the importer under Section 112 (a) of the Customs Act, 1962.

516 In regard to the proposal for Imposition of penalty on the Noticee under Section 114AA of the
Customs Act, 1962, | find that they produced the country of origin document which was incorrect in
as much as it falsely shows the country of origin as Malaysia though the AIFTA content is far less than
35% of the FOB value and thus the country of origin produced is in violation of Notification No.
189/2009-Customs (N.T.) dated 31.12.2009 viz., Customs Tariff {Determination of origin of Goods
under the Preferential Trade Agreement between the Governments of Member States of the
Association of Southeast Asian Nations (ASEAN) and the Republic of India} Rules, 2009. Hence, | find

that the Noticee has knowingly and intentionally made, signed or caused to be made and presented

to the Customs authorities such documents which they knew were false/fabricated and incorrect in
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(i)

(ii)

(iii)

(iv)

(v)

(vi)

Apparel Park Cum Industrial Area, Katha Bhatoli, Baddi, Distt.- Solan, Himachal Pradesh-
173205 on the confirmed duty at sr. No. (ii) above under section 28AA of the Customs Act,
1962

I impose penalty of Rs, 21,12,291/- (Rupees Twenty One Lakh Twelve Thousand Two Hundred
Ninety One only) on the importer M/s D p Chocolates, Plot No. 166, Apparel Park cum
Industrial Area, Katha Bhatoli, Baddi, Distt.- Solan, Himachal Pradesh-173205, under Section
114A of the Customs Act, 1962 in respect of Bills of Entry detailed at Annexure- ‘B’ to the
Show Cause Notice. However, | give an option, under proviso to Section 114A, to the Noticee,
to pay 25% of the amount of total penalty imposed at (v) above, subject to payment of total
amount of duty and interest confirmed at (ji) and (iii) above, and the amount of 25% of
penalty imposed at (v) above within 30 days of receipt of this order.

I refrain from imposing penalty on the importer M/s D p Chocolates, Plot No. 166, Apparel
Park Cum Industrial Area, Katha Bhatoli, Baddi, Distt.- Solan, Himachal Pradesh-173205 under

Section 112 (a) of the Customs Act, 1962 in respect of Bills of Entry detailed at Annexure- ‘B’

to the Show Cause Notice,
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y of Rs.1,50,000/- (Rupees One Lakh Fifty Thousand only) on the importer N/s

(vii)  limpose penalt
um Industrial Area, Katha Bhatoli, Baddi, Distt.-

D P Chocolates, Plot No. 166, Appare! Park C

Solan, Himachal Pradesh-173205 under Section 114AA of the Customs Act, 1962.

Dated: 13.12.2019

F. No. VIII/48-50/Adj/ADC/MCH/19-20

BY SPEED POST

To,
M/s D P Chocolates,
Plot No. 166, Apparel Park Cum Industrial Area,
Katha Bhatoli, Baddi, Distt. Solan,
Himachal Pradesh-173 205
Copy to:

. The Pr. Commissioner of Customs, Custom House, Mundra.

2. The Commissioner of Customs (NS-Audit), Jawaharlal Nehru Custom House, Nhava Sheva,
Tal:- Uran, Distt.:- Raigad, (Maharashtra)- 400 707.
The Deputy/Assistant Commissioner (RRA), Custom House, Mundra.

4.  The Deputy/Assistant Commissioner (TRC), Custom House, Mundra.

5._~The Deputy/Assistant Commissioner (EDI), Custom House, Mundra.

6.  The Deputy/Assistant Commissioner (GR-1), Custom House, Mundra.
The Deputy/Assistant Commissioner (Audit), Custom House, Mundra.

&. Guard File
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