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BRIEF FACTS OF THE CASE:

On the basis of intelligence that M/s. Sai Exports, 877, Ground Floor,
Ashoka Palace, Joshi Lane, Karol Bagh, New Delhi - 110005 (IEC No.
0515040681) (hereinafter also referred to as “Importer”) was involved in mis-
declaration of description and value of goods being imported as ‘stock lot of PU
leather cloth mixed of different sizes / thickness / width 56" +/- 10%) goods
covered under Bill of Entry No. 2079599 dated 13.06.2017 imported in
container bearing No. FSCU8891462 under the cover of Invoice No. SE-2904
dated 23.05.17, Packing List No. SE-2904 dated 23.05.17 and BL No.
COAU7053996250 dated 26.05.2017, were examined under Panchanama
dated 27.06.2017 by the officers of Directorate of Revenue Intelligence,
Regional Unit, Gandhidham.

Examination and Seizure of Import Goods:

2. As per examination, conducted under Panchanama dated 27.06.2017,
the goods were found to be stuffed in form of rolls wrapped by transparent /
semi transparent covering. A paper slip (hereinafter also referred to “upper
paper slip”) was found pasted on both the ends of the rolls, on which, “PU
Stock Lot / Stock Lot” was found printed. On removing the said paper slips,
another paper slip (hereinafter also referred to as “lower paper slip”) was
found, beneath each of the upper paper slips, on each of the rolls. On each of
these lower paper slips (i.e. found beneath upper paper slip having marks “PU
Stock Lot / Stock Lot”) specific details viz. Item Name, Colour, and Qty were
found mentioned. Two images, showing both type of paper slips, taken during
Panchanama are appended below. The lower paper slips in the images are

visible in parts where parts of upper paper slip have been removed.

Images 1 & 2

Photographs of goods during examination

o [ I
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The goods were de-stuffed from container and stacked according to
specific Item Name and Colour (within items) as found mentioned on lower
paper slips. Item wise / Colour wise inventory of the goods was prepared
during the proceedings of Panchanama as per quantity (in meters) mentioned
on paper slips on each roll. The goods, during examination, were found to be
of prime quality with each roll of goods tagged with Item Name, Colour and
Quantity (in meters) of fabric in each roll. Moreover, lower paper slips on
which specific details of Item, colour & quantity were mentioned were found
hidden beneath upper paper slips on which wordings “PU Stock Lot / Stock
Lot” were mentioned and such details mentioned on lower paper slips could
only become visible after upper slip was torn off. It, therefore, appeared
during proceedings of Panchanama, that the subject import goods were of
prime quality but were mis-declared as “stock lot of PU leather cloth mixed of
different sizes / thickness / colour width 56” +/- 10%” in import documents
filed before Customs Department. As such, the goods covered under Bill of
Entry No. 2079599 dated 13.06.2017 were placed under seizure vide seizure
memo dated 27.06.2017 and handed over to Custodian CFS for safe custody
vide Supratnama dated 27.06.2017.

Statements of concerned persons recorded under Section 108 of

Customs Act, 1962:

3. During investigation statements of concerned persons were recorded

which are discussed, briefly, as under:-

3.1. Statement of Shri Simran Singh Barmi, Proprietor of M/s. Sai Exports,
Delhi, was recorded on 06.07.2017, wherein, he, inter alia, stated that his
property business was not doing good and hence he was looking for alternate
work; that Shri Pradeep Jindal used to help him in import of PU leather; he
(Pradeep Jindal) used to place orders and arrange shipments to India; that 06
consignments (including one stopped by DRI at Mundra port) of PU Leather
(Rexine) had been imported in name of M/s. Sai Exports, New Delhi; that he
did not know suppliers and about costing / price of goods & as to how custom
clearance of goods was arranged and that these things were looked after by
Shri Pradeep Jindal and Shri Aman Anand; that one imported consignment
was sold to Shri Pradeep Jindal and rest of the consignments were sold to
Shri Aman Anand; that he used to get a fixed margin between 30,000/- to
50,000/- for each consignment. On being asked about search of premises of
Shri Pradeep Jindal by DRI officers on 19.06.2017, he stated that Shri
Pradeep Jindal told him that he used to receive actual invoices on his email

IDs; that DRI officers had opened his (Pradeep’s) email and taken printout of

Page 3 of 62



emails and the actual invoices on 19.06.2017; that since actual value was
more, as reflected in those invoices, they would have to pay differential duty.
On being asked about manner of payment to Suppliers he stated that first
Shri Pradeep Jindal or Shri Aman used to credit money in his account and
then payment used to be made to Supplier from his account. On being asked
about payment of differential amount to Suppliers, he stated that he was not
aware and that Shri Pradeep Jindal must have paid the said amount to
Suppliers. On being asked about the consignment covered under Bill of Entry
No. 2079599 dated 13.06.2017 which was placed under seizure by DRI, he
stated that he had sold said consignment to Shri Aman; that he (Aman) had
given him Rs. 21 or 22 Lakhs for purchasing said consignment (i.e. covered
under Bill of Entry No. 2079599 dated 13.06.2017). He re-iterated similar

facts in his further statement recorded on 27.09.2017.

3.2. Statement of Shri Pradeep Jindal, Proprietor of M/s. Pradeep Impex,
Delhi was recorded on 22.06.2017, wherein, he inter alia, stated that his

email ID was pjindall6@yahoo.com; that he was proprietor of M/s. Pradeep

Impex, Delhi and handled all of its work; he was shown one set of documents
which he confirmed as set of documents forwarded to Customs Broker for
clearance of goods (i.e. for Bill of Entry No. 2088636 dated 14.06.2017) from
Customs Department. He was shown other set of same documents which he
confirmed to be the set of Invoices and Packing List received by him, in mail,

from the supplier.

3.3. Further statement of Shri Pradeep Jindal was recorded on 24.07.2017,
wherein, he inter-alia, stated that 3-4 people namely Tracy, Annia, Kevin and
Tom of the supplier company often came to India and used to note their
orders as per their demands. On being asked, he further stated that the
agreements with Suppliers used to be mostly verbal and payment used to be
on credit for 3-4 months; that he used to receive the details / documents of

import goods viz. invoice & packing list in excel format and bill of lading and

other documents in pdf format on his e-mail ID plindal16@yahoo.com from

supplier’s e-mail tracy@hc-pu.com; that on receipt of custom cleared goods,

they used to segregate and prepare inventory of items as per sticker of Item
Name, Colour and Quantity pasted on each rolls. On being shown a black
colour diary recovered under Panchanama dated 19.06.2017, he stated that
in the said diary details, inter alia, of imported consignments received in
godown were maintained with details of Item Name and number of rolls of
each type of item and confirmed that the details are based on the actual goods
imported. On being asked about difference in manner of description of goods

and their value in Invoices received in mail on and that received through
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courier or through Bank he stated that he knew that said goods were being
cleared in terms of Kgs at Custom House Mundra at around USD 1.5 / Kgs;
that he made the mistake of asking supplier to prepare invoices and packing
list in terms of Kgs and at around similar rates. On being asked about
payment of difference of amount between invoices received in excel sheets in
mail (which are in terms of Item Name and quantity in Meters) and that sent
to Customs Broker (which are in terms of stock lot and quantity in Kgs), he
stated that payment of said differential amount was still pending. On being
asked about Invoices and packing lists in respect of M/s. Sai Exports being
received through his email ID, he stated that he helped Shri Simran S. Barmi
in connecting to suppliers and thus invoices and packing lists (excel sheet
format) were received in his email ID; that he had helped in selling his one

consignment directly to buyers.

3.4. Statement of Shri Sabu George, G Card Holder and Power of Attorney
Holder of Customs Broker Company M/s. Lara Exim Private Limited, was
recorded on 23.11.2017, wherein, he, inter alia, stated that they received
work of import of M/s. Pradeep Impex, Delhi-34 and that of M/s. Sai Exports,
New Delhi through M/s. Falcon India; that Falcon India had CHA licence in
Delhi but not in Mundra; Falcon India usually gave customs work to them.
On being asked specifically he stated that Shri Shailesh Singh of M/s. Falcon
India used to remain in contact with them on behalf of both M/s. Pradeep
Impex, Delhi and M/s. Sai Exports, New Delhi; that copy of import documents
L.e. Invoice, BL (House BL), Packing List, Country of Origin used to be received

from Shri Shailesh Singh (ID shailesh.singh@falconfreight.com) in his mail ID

rainbowshipp@gmail.com; that they used to get confirmation of correctness of

checklist from Importer through Shri Shailesh.

3.5. Statement of Shri Shailesh Kumar Singh, Authorised Signatory of M/s.
Falcon India, was recorded on 27.11.2017, wherein he inter alia stated that
he had handled all the work of M/s. Falcon India at Mundra in respect of
imports of M/s. Pradeep Impex, Delhi and M/s. Sai Exports, New Delhi during
January 2017 to June 2017 and had been authorized by M/s. Falcon India to
appear before DRI for providing documents and recording of statement on
behalf of M/s. Falcon India; that he used to receive scanned copy of import
documents in respect of  both Importers in email ID

shailesh.singh@falconfreicht.com from email ID pjiindall 6@yahoo.com or

adnan24ahmed@gmail.com; that he used to forward said documents by mail

to Shri Sabu George of M/s. Lara Exim Private Limited (at email ID

rainbowshipp@gmail.com); that he used to get confirmation of correctness of

details in Checklist from Shri Pradeep Jindal or Adnan Ahmed (through email
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IDs pjindall6@yahoo.com or adnan?24ahmed@gmail.com) and used to

intimate the same to Customs Broker. On being asked specifically he stated
that correctness of checklist in respect of consignments of M/s. Sai Exports,
New Delhi also used to be confirmed through same persons i.e. either Pradeep
Jindal or Shri Adnan Ahmed through same email I[Ds i.e.

piindallb6@yahoo.com or adnan24ahmed@gmail.com. On being asked he

stated that Shri Pradeep Jindal, Proprietor of M/s. Pradeep Impex, Delhi had
informed him that he (Pradeep) used to import in the name of M/s. Sai

Exports, New Delhi also.

3.6. Statement of Shri Vikram Bahadur Singh, G Card Holder and Exim
Operations Manager in Custom Broker Company M/s. Shivam Seatrans
Private Limited, was recorded on 04.07.2017, wherein, he, inter alia, stated
that they got the work of M/s. Sai Exports, New Delhi through transporter
named Praveen; that they had attended four consignments of PU Leather
cloth on behalf of M/s. Sai Exports, New Delhi during May and June 2017;
that they used to receive copy of import documents i.e. Invoice, BL (House

BL), Packing List, Country of Origin in email ID vikram@shivamseatrans.com

from email ID praveen co@hotmail.com; that they used to get confirmation of

correctness of checklist from Importer through Shri Praveen. On being asked
about the goods he stated that the goods were in form of coated fabric which
was smooth on one side; that the goods were in form of rolls; that on each end
of rolls, Item Name, Colour and Quantity (Meters) used to be pasted: that
“Stock Lot” also used to be found pasted on the rolls.

3.7. Statement of Shri Praveen Chand Kausik, Proprietor of M/s. Praveen &
Company was recorded on 07.07.2017, wherein, he, inter alia, stated that he
had requested Shri Pradeep Jindal to give him work related to transportation;
that he (Pradeep) asked him if he could arrange custom clearance work at
Mundra; that he roped in Shri Rajubhai for customs clearance work; that he

used to receive import documents from Shri Pradeep Jindal via mail from

email ID pjindall6@vahoo.com or adnan24ahmed@gmail.com which he used

to forward to M/s. Shivam Seatrans Private Limited at email ID

vikram@shivamseatrans.com; that he used to receive checklist from email ID

vikram@shivamseatrans.com of M /8. Shivam Seatrans Private Limited; that

he used to check items mentioned in checklist and confirmed its correctness
telephonically from Shri Pradeep and conveyed the same to M/s. Shivam
Seatrans Private Limited. On being asked specifically, he stated that they
used to receive scanned copy of documents in respect of imports of M/s. Sai

Exports, New Delhi from email ID adnan24ahmed@gmail.com which they

forwarded to M/s. Shivam Seatrans Private Limited at email ID
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vikram@shivamseatrans.com. On being asked specifically he stated that in

one or two cases, Shri Simran Barmi asked them to collect photocopy of
documents from office of M/s. Pradeep Impex, Delhi; that one of their
employee collected documents from office M/s. Pradeep Impex, Delhi in said
cases and forwarded scanned copy to M/s. Shivam Seatrans Private Limited;

that he used to receive checklist from email ID vikram@shivamseatrans.com

of M/s. Shivam Seatrans Private Limited; that he used to check items
mentioned in checklist and confirmed its correctness telephonically from Shri
Simran Barmi and conveyed the same to M/s. Shivam Seatrans Private

Limited.

3.8. Statement of Shri Aman Anand, Proprietor M/s. Aman Impex, New
Delhi, was recorded on 05.12.2017, wherein, he stated, inter alia, that he
came to know that Shri Pradeep Jindal and some others were importing PU
leather from China which were being cleared from Mundra Customs at
around USD 1.5 / Kgs; that he approached Shri Pradeep Jindal to help in
arranging imports from China; that he, with the help of Shri Simran Barmi,
started import in the name of M/s. Sai Exports, New Delhi; that Shri Pradeep
Jindal used to place orders on behalf of M/s. Sai Exports, New Delhi; that
actual import documents used to be received by Shri Pardeep in his email
account; that for the purpose of custom clearance other set of documents
used to be received through Banks or through DHL courier; that value of
goods used to be at rates similar to rates at which PU leather was imported at
Mundra Port; that actual value as per invoices received in mail used to be
around twice the wvalue shown in documents filed before Customs
Department. He further stated that total six consignments were imported by
M/s. Sai Exports, New Delhi; that out that one consignment was imported on
behalf of Shri Pradeep Jindal and 5 consignments were imported on behalf of
him (Aman). He submitted purchase invoices and transaction details
pertaining to these five consignments. He further stated that he used to
transfer amount to account of M/s. Sai Exports, New Delhi for purchasing /
importing goods. On being asked specifically about payment of amount equal
to difference in value of goods as per actual invoices received in mail by Shri
Pradeep Jindal and that shown in documents submitted to Mundra customs,
he stated that that said differential amount was to be paid but how it was to
be paid was not finalized; that said amount has not yet been paid; that even
the amount shown in the invoices submitted to customs has not been paid to
suppliers. He further stated that Shri Simran Barmi used to get around Rs.
30,000/- to 50,000/- per container; that Shri Pradeep Jindal had arranged

Customs Brokers and used to help whenever needed for customs related
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work; that either he or Shri Simran Barmi used to give confirmation of

correctness of checklist of Bills of Entry.

3.9. Further statement of Shri Pradeep Jindal, Proprietor of M/s. Pradeep
Impex, Delhi was recorded under Section 108 of the Customs Act, 1962, on
28.03.2018. On being shown his earlier statements dated 22.06.2017 and
24.07.2017, he confirmed the correctness of said statements. On being asked
he reiterated that invoices and packing lists, in respect of imports in the name
of M/s. Sai Exports, used to be in his email ID (excel sheet format); that he
used to download and get prints of the invoices and packing lists and gave to
Shri Simran Barmi. On being shown statement dated 05.12.2017 of Shri
Aman Anand and asked about one consignment being imported by him
(Pradeep) in the name of M/s. Sai Exports, New Delhi, he agreed that one
consignment consisting of two containers imported in the name of M/s. Sai
Exports, New Delhi was received directly by him; that initially Shri Simran
and Shri Aman had asked him to place order, however, they were facing some
difficulty in finding buyers. Therefore, the said consignment was directly
received by him. On being shown the black coloured diary (state bank of
India) recovered by officers of DRI under Panchanama conducted at his
godown premises on 19.06.2017, he confirmed that it was same diary which
used to be maintained by them at godown; that details, inter alia, of imported
consignments received in godown used to be noted in the said diary. On being
shown Page No. 49, (numbering done during Panchanama), of diary on which
date is printed as 10 (Monday) he stated that said details pertained to one
import container in which 1163 rolls were imported; that on the next two
pages of diary, there were details of another container in which 1241 rolls
were imported. He confirmed that said details i.e. two containers in which
1163 and 1241 rolls were imported, respectively, pertained to consignment
imported in the name of M/s. Sai Exports, New Delhi under Invoice No. G193
and G194. On being asked about payment of difference of amount between
invoice prices (i.e. invoices received in excel sheet format in mail, which are in
terms of Item Name and quantity in Meters) and that sent to Customs Broker
for Customs clearance (which are in terms of stock lot and quantity in Kgs),
he stated that payment of said differential amount was still pending; that he
had not met the representative of suppliers; that even full amount in case of
some consignments are still pending. He further stated that he was ready to
pay differential duty in respect of above stated one consignment imported
under Invoice No. G193 and G194 in the name of M/s. Sai Exports, New
Delhi.
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Facts and Evidences revealing mis-declaration of value and description

of import goods:

4. From the scrutiny of documents pertaining to import PU leather coated
fabric and statement of concerned persons, it was found that total six
consignments of coated fabric / PU leather were imported in the name of M /s.
Sai Exports, New Delhi and got cleared through CH Mundra between
February 2017 to June 2017. Last consignment sought clearance under Bill
of Entry No. 2079599 dated 13.06.2017 was examined by DRI vide
Panchanama dated 27.06.2018. It appeared [rom the investigation that
invoices and packing list, with true and correct details, used to be received in

the mail ID of Shri Pradeep Jindal (piindal1&@yahoo.com) Proprietor of M/s.

Pradeep Impex, Delhi. However, for custom clearance of import goods, other
set of invoices showing less value and description as stock lot and quantity in
Kgs used to be presented to Customs Department. The facts and document

evidencing above modus operandi are narrated in foregoing Paras.

4.1. Facts and evidences from documents resumed in searches and
examination of one live consignment imported by M/s. Sai Exports, New
Delhi;

4.1.1. The premises of M/s. Pradeep Impex, Delhi situated at KP-87,
Pithampura, Nr. City Park Hotel, Delhi, was searched by officers of DRI under
Panchanama dated 19.06.2017 under which documents / printouts of email
correspondence were, inter alia, withdrawn. The documents withdrawn under
the said Panchanama included printouts of Invoices and Packing lists
(hereinafter also referred to as “parallel Invoices / Packing List”) in respect of
consignment of PU Leather imported and got cleared through Mundra Port in
the name of M/s. Sai Exports, New Delhi and that in the name of M/s,
Pradeep Impex, Delhi. Further, some more Invoices / Packing List pertaining
to import of PU leather/coated fabric in the name of these two parties were
retrieved from the same email ID of Shri Pradeep Jindal during recording of
his statement in the office of DRI, Gandhidham. Later, in his statement
recorded under Section 108 of Customs Act, 1962, Shri Simran Singh Barmi,
Proprietor of M/s. Sai Exports, New Delhi, admitted that Shri Pradeep Jindal
used to place orders for him and Invoices used to be received by him in his
mail. It was noticed that value and description of goods mentioned in these
parallel invoices was different from the value and description mentioned in
the Invoices and Packing List (hereinafter also referred to as “first Invoices /

Packing List”) submitted to Customs Department for clearance of goods
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imported by M/s. Sai Exports, New Delhi and M/s. Pradeep Impex, Delhi.
Images of one such parallel invoice (retrieved from email ID

piindal16@yahoo.com) and first invoice (presented to Customs seeking

clearance) are appended below:-

Image 1

First Invoice bearing No. SE-2904 dated 23.05.2017 presented to

Customs seeking clearance

| ZHEJIANG INTERNATIONAL BUSINESS GROUP WENZHOU CO., LTD.

NO. 40, GE AN ROAD, WENIHOU, CHINA

INVOICE

TO: SAI EXPORTS INVOICE NO. : SE-2904)
577 GROUND FLOOR. ASHOKE PALACE, JOSHI )

| ANE, KAROL BAGH, NEW DELH! - 110005 DATE : 23rd.MAY., 2017
IIEC: 0515040481

 S—

.FROM : NINGBO, CHINA TO : MUNDRA
unit pri Am 1

Marks pDescription of Goods Q(Uﬁcggl)ty Rolis (UrgD/L'ée) (Ugg;‘l

CIF MUNDRA
STOCK LOT OF PU LEATHER CLOTH
MIXED OF DIFFERENT
1004 .50 $33,288.00
R/M SIZES / THICKNESS / COLOUR e 51
WIDTH 5&"+/-10
TOTAL : 22192.00 | 1004 $33,288.00

ords) : THIRTY THREE THOUSAND TWO HUNDRED EIGHTY EIGHT DOLLAR ONLY,

TOTAL AMOURNT (in w

Image 2
Parallel Invoice bearing No. G17HBB29004 dated 23.05.2017 retrieved

from email ID pjindall6@yahoo.com

Wi 44 [ b 57 5 4R B N A R 2 ]

ZHEJIANG INTERNATIONAL BUSINESS GROUP WENZHOU CO.,LTD.
NO,60 GEAN ROAD WENZHOU CHIRA

l | l I

COMMERCIAL INVOICE
TO:SAl EXPORTS | Na: G17HBB29004
ADD:877 GROUND FLOOR ASHOKE PALACE JOSH! LANE KAROL BAGH
NEW DELHI 110005 Date: BT
IEC CODE--0515040681
T |FDesciiphion & Specinieation 1|4 Quantily 1 |= - Unit Pr
(M) CIF MUNDRA
COATED FABRIC
NEW MF 0.7 2693.5 1.55 USD 4,174.93
ROVER 0.7 7346 2.2 USD 16,161.20
ROVER 0.7 3708 2.2 USD 8,157.60
MAFIA 0.7 12876 2.05 USD 26,395.80
TR NAPA 0.6 8268 2 USD 16,536.00
SHEESHA 0.5 agg 1.26 USD 1,258.74
SHEESHA 05 4563 1.34 USD 6.114.42
PATENT 0.5 4646 1.05 USD 4.878.30
SHINING NAPA 0.5 5226 1.05 USD 5,487.30
TOTAL: 503265. 60 USD 89,164.29
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As can be seen from the above images, goods in first invoice (presented
to Customs) are described as stock lot, whereas the goods in parallel invoice
are described as item name wise. Further the quantity in the first invoice is
declared in Kilograms, whereas that in parallel invoice it is mentioned in
meters. Further, on examination, the actual goods were found to be matching
with description and quantity given in parallel invoice. Therefore, it appeared
that the importer has tried to portray the goods as stock lot (not prime goods)
by declaring description as ‘stock lot of PU leather cloth' and quantity in Kgs
but the truth was the goods were of prime quality as declared in parallel
invoices retrieved from email ID of Shri Pradeep Jindal and said parallel
invoices were true and correct invoices of goods imported by M/s. Sai Exports,

New Delhi as ‘stock lot of PU leather cloth mixed of different sizes / thickness
/ width 56” +/- 10%’,

4.1.2. The goods imported under declared Invoice No SE-2904 dated 23.05.17
(Parallel Invoice No. G17HBB29004 dated 23 May 2017 retrieved from email
ID) were examined by DRI under Panchanama dated 27.06.2017. On
comparing the details of goods mentioned in parallel packing list (No.
G17HBB29004 dated 23t May 2017) retrieved from email ID of Shri Pradeep
Jindal with the inventory of goods covered under Bill of Entry No. 2079599
dated 13.06.2017 prepared as per Panchanama dated 27.06.2017, it was seen
that quantity of goods mentioned in parallel packing list, accurately matched,
even item wise and colour wise, with actual quantity found during
Panchanama. Whereas, in the first Invoice and Packing List presented by
Importer to Customs Department, for same consignment, the quantity of
goods was mentioned in Kilograms and description was declared as ‘stock lot
of PU leather cloth mixed of different sizes / thickness / width 56” +/- 10%’.
For ready comparison, the images of said Parallel Packing List and relevant
portion of Panchanama dated 27.06.2018 showing inventory of goods
imported under invoice No. G17HBB29004 dated 23t May 2017 (Bill of Entry
No. 2079599 dated 13.06.2017), are appended below.

Image 3 & 4

Parallel Packing List No. G17HBB29004 dated 23t May 2017 (for Bill of
Entry No. 2079599 dated 13.06.2017)
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Images 5 to 7

Relevant portion of Panchanama dated 27.06.2018 showing inventory of
goods imported under invoice No. G17HBB29004 dated 234 May 2017
(Bill of Entry No. 2079599 dated 13.06.2017)
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Further, Invoice & Packing List presented to Customs Department bear
Sr. No. SE-2904 whereas Invoice & Packing List retrieved from email ID
piindall6@yahoo.com bear Sr. No. G17HBB29004. As per the Certificate of
Country of Origin No. 17C3303A0001/00199 in respect of the goods covered
under Bill of Entry No. 2079599 dated 13.06.2017 imported in container No.
FSCU8891462, the Invoice No. is G17HBB29004, which matches with the

Invoice retrieved from the email ID of Shri Pradeep Jindal, Therefore, it

appeared from the above facts that the Invoice and Packing List (including
G17HBB29004 dated 23 May 2017) retrieved by the officers of DRI from

email ID (piindal 16@yvahoo.com) of Shri Pradeep Jindal are actual Invoices

and actual Packing Lists in respect of the consignments of PU leather/coated

fabric imported in the name of M/s. Sai Exports, New Delhi.

4.1.3. As discussed above, the quantity of each type of Item and each Colour
(within Item) in meters matched with the quantity thereof mentioned in
parallel Packing List. Since only lump sum quantity of PU leather in
Kilograms was mentioned in the first Packing List presented to Customs,
therefore it was not possible to ascertain quantity of subject import goods
covered under Bill of Entry No. 2079599 dated 13.06.2017 and imported in
container No. FSCU8891462, accurately, on the basis of said first Packing
List. A brief comparison of description and quantity of goods, covered under
Bill of Entry No. 2079599 dated 13.06.2017, as mentioned in first Invoices /
Packing List presented to Customs and that actually found during
examination dated 27.06.2017 and that mentioned in Parallel Invoices /

Packing Lists, is illustrated below:-

Table - 1

In Invoices / | Actual goods found | In parallel Invoices /[
Packing List | during Examination on Packing Lists found in
presented to | 27.06.2017 email ID of proprietor
Customs

Description | Invoice Goods described as | Paper slip having details | Goods described by Item
“Stock Lot of PU | of Item Name, Colour, | Names
Leather” Meters found affixed on

P, List Goods described as | each roll. Goods were Further categorised by

“Stock Lot of PU | segregated and quantity | colour within Item Name
Leather” tallied as per Item Name | and quantity of goods of
and Colour. each Item and Colour
Paper Slips of words “PU | (within Item) mentioned.

stock Lot” were affixed
over above slips to hide

the details of ltem Name,

L Colour and quantity.
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Item Names | Invoice Not mentioned | New MF, Mafia, Rover, TR | Item Names in Invoice:

P. List Not mentioned Napa, Sheesha, Patent | New MF, Mafia, Rover, TR
and Shining Napa Napa, Sheesha, Patent
and Shining Napa

There were goods of | Different colours within
different colours within | each Item were mentioned

each item in Packing List

Quantity Invoice Only total No. of | Item Wise / Colour wise | Item wise quantity in
rolls  and  total | quantity in Meters was | Meters and Total Quantity
weight in Kgs | ascertained during | in Meters was mentioned

mentioned Examination. Details of

P. List Only total No. of | thickness were not found | Items wise and colour
rolls and gross | in Paper Slips pasted on | wise (within Item)
weight and net | rolls. quantity i.e. No. of Rolls
weight in Kgs | Further, quantity in | and quantity (in meters)
mentioned Kilograms was not | for each roll mentioned.
mentioned on paper slips | Thickness of each item
or on rolls. also mentioned.

Total quantity in meters

also mentioned.

Further, it was also noticed during examination of import goods of live
consignment that last two stacks / rows (i.e. towards container gate) had rolls
of different type of Items and in stack / rows thereafter goods were uniformly
arranged Item Wise. Therefore, had examination of 10% of goods been carried
out by customs as per prevailing norms, the last two stack / rows would have
given the impression of goods being of mixed lot / stock lot. This fact, and the
fact that paper slips of Stock Lot were pasted totally covering paper slips on
which specific Item Name, Colour and quantity in meters were mentioned, it
became clear that the attempt was to portray and present the goods as Stock
Lot before Customs. It, therefore, emerged that first Invoice and Packing List,
presented to Customs, did not mention the actual description and packing of
goods imported in container No. FSCU8891462 and thus, apparently, were
not the true and correct Invoice and packing list thereof. Instead, the parallel
set of documents retrieved from email ID of Shri Pradeep were the true and
correct Invoice / packing list of said goods imported in the name of M/s. Sai
Exports, New Delhi as the examination of under Panchanama dated
27.06.2018 revealed that the actual goods matched in description and
quantity mentioned in parallel documents. Similar parallel invoices / packing
list, in respect of five more consignments imported in past in the name of
M/s. Sai Exports, New Delhi were also retrieved from email ID of Shri Pradeep
Jindal. Description of in the said parallel invoices / packing lists was
mentioned item wise and colour wise and quantity in meters. However, in the
corresponding first invoices and packing lists on the basis of which clearance
of said five consignments was obtained from Customs, the description of

goods is declared as ‘stock lot of PU leather cloth mixed of different sizes /
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thickness / width 56” +/- 10%, quantity in Kilograms and value @ rates
similar to USD 1.3 to 1.5 per Kg. Thus, it appeared that the goods covered
under said five consignments were also prime quality coated fabric / PU
leather and parallel invoices & packing lists retrieved from email ID of Shri

Pradeep Jindal were the true and correct invoices thereof.

4.2. Facts and evidences from statements recorded and documents

collected:

4.2.1. In his statement recorded under Section 108 of Customs Act, 1962,
Shri Simran Singh Barmi, Proprietor of M/s. Sai Exports, Delhi, stated that
he did not know suppliers and about costing / price of goods and as to how
Customs clearance of goods was arranged and that these things were looked
after by Shri Pradeep Jindal and Shri Aman Anand; that Shri Pradeep Jindal
told him that he (Pradeep) used to receive actual invoices on his email IDs;
that Shri Aman had given money to purchase consignment covered under Bill
of Entry No. 2079599 dated 13.06.2017 and the said consignment had
already been sold to Shri Aman. Further, Shri Pradeep, in his statement, has
admitted that invoices, including that pertaining to goods imported in the
name of M/s. Sai Exports, New Delhi, used to be received in his email ID. The
documents retrieved from email ID of Shri Pradeep Jindal included mail
correspondence between Suppliers and Shri Pradeep Jindal. The emails dated
24.04.2017 and 23.05.2017 from email ID bessie@vipwzhs.com to Shri

Pradeep Jindal reveal that documents pertaining to consignments 2901 /2902

and 2904 were received under those emails. Consequent to email dated
24.04.2018 consignments imported under invoice No. GI7HBB29001 &
G17HBB29002 were cleared in the name of M/s. Sai Exports, New Delhi
under Bill of Entry Nos. 9575143 dated 05.05.2017 and 9696336 dated
15.05.2017. Similarly, consequent to email dated 23.05.2018, consignment
imported under invoice No. G17HBB29004 was sought clearance under Bill of
Entry No. 2079599 dated 13.06.2017. These emails received from suppliers

had been forwarded by Shri Pradeep Jindal to email ID of Shri Aman Anand

(amanimpex2007@gmail.com ) within next one or two days. Seen in light of

statements of Shri Simran Barmi and Shri Pradeep Jindal and that of Shri
Aman Anand, it is clear that Shri Pradeep Jindal arranged for placing,
confirming orders, receiving documents and further forwarded these
documents to Shri Aman Anand on behalf of whom said consignments were
imported. Still further, in mail dated 24.04.2018, supplier has asked Shri
Pradeep Jindal as to how to make documents for 2901 (i.e. consignment

under invoice No. GITHBBQQOOIJ to be sent by courier indicating that
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documents to be presented to Customs were prepared on the instructions of

Shri Pradeep Jindal.

4.2.2. Further, statement of Shri Aman Anand was recorded and he, in his
statement, has admitted that Shri Pradeep Jindal used to place orders on
behalf of M/s. Sai Exports, New Delhi; that actual import documents used to
be received by Shri Pardeep in his email account; that for the purpose of
custom clearance other set of documents used to be received through Banks
or through DHL courier; that value of goods used to be at rates similar to
rates at which PU leather was imported at Mundra Port; that actual value as
per invoices received in mail used to be around twice the value shown in
documents filed before Customs Department; that out of total six
consignments, one consignment was imported on behall of Shri Pradeep
Jindal and 5 consignments were imported on behalf of him (Aman); that said
differential amount was to be paid to suppliers. The same facts have been
corroborated by Shri Pradeep Jindal in his statement dated 28.03.2018 and
from the diary resumed, under Panchanama dated 19.06.2017, from the
premises of Shri Pradeep Jindal. He stated, inter alia, that one consignment
imported in the name of M/s. Sai Exports, New Delhi covered under Invoice
No. G193 and G194, was directly received by him. He admitted that entries
available at Page No. 49 of the diary {in which date is printed as 10 (Monday)}
pertained to the said import consignment and expressed his willingness to
pay differential duties of customs in respect of said consignment imported
under Invoice No. G193 and G194 in the name of M/s. Sai Exports, New
Delhi. In his earlier statement Shri Pradeep Jindal also admitted that he used
to make entries in the same diary relating to goods imported by M/s. Pradeep
Impex, Delhi when said goods used to be received in his godown after
clearance from Customs. The relevant pages of the said diary reveal similar
entries of tallying number of rolls items wise / colour wise for goods imported
in the name of M/s. Pradeep Impex, Delhi. Further, the parallel invoice
bearing Nos. G193 dated 06.03.2017 and G194 dated 09.03.2017 along with
respective packing lists were also retrieved from email ID of Shri Pradeep
Jindal under Panchanama dated 19.06.2017, both of which are issued in the
name of M/s. Pradeep Enterprises and M/s. Sai Exports, New Delhi. The
above facts indicate that said consignment cleared under Bill of Entry No.
9202350 dated 06.04.2017 was imported on behalf of Shri Pradeep Jindal

and the remaining five consignments on behalf of Shri Aman Anand.

4.2.3. Shri Pradeep Jindal and Shri Aman Anand have admitted in their

respective statements that goods were being cleared in terms of Kgs at
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Customs House Mundra at around USD 1.5 / Kg using import documents
showing value at rates around USD 1.5/Kg and that actual invoices were
being received in email ID of Shri Pradeep Jindal. Shri Pradeep Jindal has
stated in his statement that he was trying to get discount on the amount
mentioned in the parallel invoices (excel sheet). However it does not seem
convincing as in one of email correspondence dated 02.06.2017 from emajl ID

tracy@hc-pu.com, suppliers have asked Shri Pradeep for declaration in

respect of payments made by some companies to M/s. Lishui Haihe
International Enterprise Co. Ltd.,‘ indicating that differential amount was
being arranged by him. Further, there are clear remarks in the parallel
invoices “this contract is made out by the buyer as per following terms and
conditions mutually confirmed”, which show that rate of goods mentioned in
said invoices were mutually confirmed, ruling out any scope of discount. It is
known fact that discount is given on quoted / offered price and not in

finalised contracts. An image of one such invoice is appended below:

Image 8

Parallel Invoice No. G 193 showing remarks of confirmation of contract

jj; ZHEJIANG SINO RICH INTERNATIONAL ENTERPRISE CO.LTD
No“ 18, North of Zhongshan Road. Opposite Bayun Garden, Liandu District, Lishul Zhejlang
— Tel, 665702053790, Fax U5-578-2003344, waie ho-pu oom
INVOICE
3 °3
TO: PRADEEP ENTERISES INVCnf:E NOY G 1y
5291, HARDHIAN SINGH ROAD DEV NAGAR, KAROL BD:::,.. OO
15 d < \
::-- Bhipment Siea
Attn: Pradeep Jirdal
THIS CONTRACT IS MADE OUT BY THE BUYER AS PER FOLLOWING TERMS AND CONDITIONS MUTUALLY CONFIRMED
QUANTITY UNTIT FRICE TOTAL AMOUNT
TTEM NO. Descrdp (MTRS) uUSD usD
FOB NINGBO, GCHINA
2 53816
MICRO FIBER MICRGO FIBER A2 8680 o
BAT
HT-824 1M HT-B24 1M o7 B4 1.75
6556 72
BRUSH OFF BRUSH OFF o7 3506 187
3489.4
MINI DOT MINI DOT o7 1836 18
2H038.14
PATENT PATENT os 2381w 1.08
43504
WRINKLE FREE TPU WRINKLE FREE TPU os 10876 4
Remarmks
TOTAL: 49001 Motoms 433247.76 USD
TOTAL :
SIITELNG MARKS: ADVISE FOLLOW
DELIVERY:
PORT OF LOADING : NINGBO,CHINA
PACKING:
FPAYMENT: T
1-Tenms of payment. I'T, from the UL slipment dato 60 days.

2 Time of deliwry: | $.20ctays

¥ Packing wern 1N RO with twa docks plaxtic hag with cutring sumples and shipping mnek, Aol

+AN dispuics wnsmg trom he exocution of, in cunnoction with this Sales Conds whall bo setilod Thaugh friendly nogotiation
3 Comigen name for this shipment. Parth Cverscas,

Shri Pradeep also admitted that the difference in value of goods as
shown in parallel invoices and that in first invoices, was to be paid to the
supplier. From the above discussed facts it clearly emerges that the parallel

invoices / packing lists received in mail piindall6@yahoo.com and retrieved

by DRI were the true and correct invoices of the consignments of PU

leather/coated fabric and that invoices / packing list presented to Customs

Page 17 of 62



department prepared to show value of goods in terms of weight @ USD 1.5 per

Kg or 1.3 per Kg were not true and correct documents.

4.2.4. Upon being requested by DRI, the Office of Commissioner of Customs,
CH Mundra, vide letter F. No. VII1/48-695/GR-111/MCH /Misc/17-18 dated
18.10.2017, forwarded to DRI, copies of Bills of Entry and that of import
documents viz. Invoices, Packing Lists etc. presented by importer to Customs
Department for clearance of all six consignments of PU Leather / Coated
Fabric. On comparing first Invoices received from Customs Department with
parallel invoices retrieved from email ID of M/s. Pradeep Impex, Delhi, it was
noticed that in all six parallel Invoices, goods are described by specific Item
Name and Colour and value of goods is much more than that mentioned in

first invoices presented to Customs.

4.3 Facts and evidences from examination of live consignment of

similar goods imported by M/s. Pradeep Impex, Delhi:

4.3.1. One live consignment of goods imported as “stock lot of PU leather
cloth mixed of different sizes / thickness / colour width 56” +/- 10%” under
Bill of Entry No. 2088636 dated 14.06.2017, by M/s. Pradeep Impex, Delhi
(proprietor firm of Shri Pradeep Jindal) was also examined by officers of DRI
under Panchanama dated 29.06.2017. As in the case of examination of goods
imported in the name of M/s. Sai Exports, New Delhi under Bill of Entry No.
2079599 dated 13.06.2017, the goods imported by M/s. Pradeep Impex, Delhi
and sought clearance under Bill of Entry No. 2088636 dated 14.06.2017 were
also found matching with the respective parallel invoices and packing lists
(No. G405 and G 406 both dated 19.05.2017) retrieved from email ID (i.e.
piindall 6@yahoo.com) of Shri Pradeep Jindal with respect to description and

quantity item wise and colour wise. Whereas quantity of goods in the
corresponding first Invoices / Packing List presented to Customs was
mentioned vaguely in Kilograms (i.e. neither in meters nor item wise and
colour wise) and description of goods as “stock lot of PU leather cloth mixed of
different sizes / thickness / colour width 56” +/- 10%”. Examination of the
consignment imported by M/s. Pradeep Impex, Delhi revealed that goods
imported by him as ‘stock lot of PU leather cloth mixed of different sizes /
thickness / width 56” +/- 10%’ was of prime quality as per description and
quantity thereof mentioned in parallel invoices received in email ID of Shri
Pradeep Jindal. Further, in the manner similar to that adopted in case of
imports in the name of M/s. Sai Exports, New Delhi, imported goods were

sought clearance on the basis of false and incorrect invoices showing goods as
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stock lot and very less value compared to that shown in parallel invoice. The
above discussed facts indicated that same procedure of getting goods cleared
as ‘stock lot of PU leather cloth mixed of different sizes / thickness / width
56" +/- 10%’ at very less value was adopted in case of both M/s. Pradeep
Impex, Delhi and M/s. Sai Exports, New Delhi.

4.3.2. A separate Show Cause Notice F. No. DRI/AZU/GRU/Pradeep~
PUF/Int-31/2017 dated 11.12.2017 was issued in respect of consignments of
PU Leather / Coated Fabric imported and cleared in the name of M/s.
Pradeep Impex, Delhi.

Conclusions from facts and evidences discussed at Para 4.1 to 4.3:

4.4. From the facts and evidences discussed at Para 4.1 to 4.3 above, it
appeared that the actual Invoices, in respect of consignments imported as
‘stock lot of PU leather cloth mixed of different sizes / thickness / width 56”
+/- 10%’ in the name of M/s. Sai Exports, New Delhi, were the parallel

invoices received by Shri Pradeep in his email ID piindall6@yahoo.com. The

said parallel Invoices reflected actual value and description of import goods
and that invoices / packing list (first invoices / packing lists) presented to
Customs department seeking clearance of goods as “stock lot of PU leather
cloth” had been prepared on the instructions of Importers to show false
description and false value of goods in terms of weight @ USD 1.5 or 1.3 per
Kgs. The said first Invoices presented to Customs Department were not true
and correct documents and the said invoices and packing lists were used to
mis-declare import goods in respect of value, description and other material
particulars before Customs Department. It was also revealed that five of the
six consignments in the name of M /s. Sai Exports, New Delhi were imported
on behalf Shri Aman Anand and one consignment under Invoice Nos. G193

dated 06.03.2017 and G194 dated 09.03.2017, which was cleared under Bill
of Entry No. 9202350 dated 06.04.2017, was imported on behalf of Shri
Pradeep Jindal.

Payment of differential import duties during investigation:

5. During the course of investigation, M/s. Sai Exports, New Delhi, made
payment / cash security of following amounts towards differential duties and
other dues in respect of consignments of PU leather/coated fabric imported
and cleared under Bill of Entry No. 2079599 dated 13.06.2017 vide under two
separate TR-6 Challans:-
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Table-2

[
Sr. TR6 Challan No. Date Amount (Rs.) | Amount paid against
0.
| : - :

Import/ MPSEZ , 10.86.000/ - Differential duties of
1 |2305/2017-18 | 26077 1 TOERS /- | customs

Import/ MPSEZ 00/- Cash Security
2 | 2306/2017-18 27.06.17 2,71,500/

Differential duties of

3 1384 04.10.17 6,00,000/- GStOmS

Rejection of value declared before Customs and re-determination of

value of Import goods and demand of differential duties:

6.1. Section 14 of Customs Act, 1962, stipulates that the value of the
imported goods shall be the transaction value of such goods, i.e. the price
actually paid or payable for the goods when sold for export to India for
delivery at the time and place of importation. As discussed above at Para 4.1
to 4.4, it appeared that the first invoices presented to Customs Department
were prepared to show value of imported PU leather/coated fabric at around
USD 1.5 / Kgs and were not the true and correct invoices; that transaction
values of import goods mentioned in said first invoices was not correct
transaction value of the import goods; that parallel Invoices retrieved from

mail ID piindall6@yahoo.com of Shri Pradeep Jindal by officers of DRI were

the actual Invoices; that transaction value reflected in such parallel Invoices
was the actual transaction value of import goods. As such, value of import
goods declared in the Bills of Entry filed by M/s. Sai Exports, New Delhi
before Customs Department while seeking clearance of import goods is
required to be rejected in terms of Section 14 of Customs Act, 1962, read with
provisions of Rule 12 of Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007 (hereinafter also referred to as “Rules 2007") and
re-determined on the basis of parallel invoice retrieved from email ID of Shri
Pradeep Jindal in terms of Section 14 of Customs Act, 1962, read with
provisions of Rule 3 of Rules 2007, as said parallel invoices reflected actual
transaction value. The terms of sale as per prices shown in parallel Invoices is
CIF Mundra, except in case of goods cleared under Bill of Entry No. 9202350
dated 06.04.2017. Importer, vide email dated 10.07.2018, forwarded copy of
ocean freight certificate in respect of consignment covered under said Bill of
Entry No. 9202350 dated 06.04.2017, in response to email dated 09.07.2018
of DRI. The details regarding consignments of PU leather/coated fabric
including value thereof declared by M /s. Sai Exports, New Delhi in the Bills of

Entry and assessable value re-determined on the basis of transaction value
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reflected in parallel invoices retrieved from email ID of Shri Pradeep Jindal,

were annexed to the SCN (Annexure-I).

6.2. As discussed at Para 4.1 to 4.4 and Para 6.1 above, value of the import
goods declared in the Bills of Entry (as detailed in Annexure-]) filed before the
Customs Department was much less than the actual transaction value
thereof. Since duties on the subject import is required to be paid as
percentage of their value, duties have been short levied and short paid in
respect of consignments covered under 6 Bills of Entry listed in Annexure-].
The duties on the PU leather/coated fabric imported and cleared under above
mentioned Bills of Entry is required to be levied on the value of said goods re-
determined on the basis of actual transactions reflected in barallel invoices,
as discussed in foregoing Para 6.1. Accordingly, the duties of Customs leviable
and differential duties as compared to duties levied and paid at the time of
clearance of import goods were ascertained in Annexure-1. Paralle] Invoices
reflecting actual transaction value were recovered from email ID of proprietor
of M/s. Pradeep Impex, Delhi Shri Pradeep Jindal under Panchanama
proceedings. Shri Aman Anand has admitted in his statement that he, with
the help of Shri Simran Barmi, started import in the name of M/s. Sai
Exports, New Delhi; that Shri Pradeep Jindal used to place orders on behalf of
M/s. Sai Exports, New Delhi; that actual import documents used to be
received by Shri Pardeep in his email account; that for the purpose of custom
clearance other set of documents used to be received in which value of goods
used to be at rates similar to rates at which PU leather was being cleared at
Mundra Port; that actual value as per invoices received in mail used to be
around twice the value shown in documents filed before Customs
Department. He further stated that out of six consignments imported in the
name of M/s. Sai Exports, New Delhi, one consignment was imported on
behalf of Shri Pradeep Jindal and other 5 consignments were imported on

behalf of him (Aman). Further, Shri Pradeep Jindal in his statement has

corroborated the same fact that one consignment covered under Invoice Nos.
G193 and G194 (mentioned at Sr. 2 of Annexure-I) was directly received by
him. He had also stated in his earlier statement that he committed the
mistake of asking supplier to prepare invoices showing prices in the range of
USD 1.5/Kgs. He was regularly receiving parallel invoices showing actual
transaction value in mail, which both Shri Simran Barmi and Shri Aman
Anand were aware of. The mail under parallel invoices (correct invoices) used
to be received by Shri Pradeep Jindal were also forwarded to Shri Aman
Anand. Despite being aware of actual facts, they did not present said parallel

invoices to Customs Department for clearance of goods. The first Invoices
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presented to Customs through Customs Brokers reflected false value of goods
in the range of USD 1.5 / Kgs. As such, value of import goods was mis- stated
in the import documents filed before Customs Department and actual
transaction value was deliberately suppressed from Department with
apparent motive of evading of duties of Customs. Further the description of
goods was mis-declared in the import documents to show the goods as stock
lot and not prime goods. Therefore, provisions of Section 28(4) of Customs Act
1962 are attracted for demanding duties of customs aggregating to
Rs.81,43,821/- leviable on the consignments (detailed in Annexure-I) but not
levied and not paid at the time of clearance. Five consignments (mentioned at
Sr. No. 1 and Sr. No. 3 to 6 of Annexure-1) were imported on behalf of Shri
Aman Anand, the proprietor of M/s. Aman Impex, Delhi. He has categorically
admitted this fact in his statement and that Shri Simram Barmi used to
received Rs.30,000/- to Rs.50,000/- for each consignment. As such,
differential duties of customs in respect of consignments mentioned at Sr. 1
and at Sr. No. 3 to 6 of Annexure-I were found liable to be demanded and
recovered under provisions of Section 28(4) of Customs Act, 1962, along with
applicable interest in terms of Section 28 AA of Customs Act, 1962, jointly
and severally from Shri Aman Anand, Proprietor of M/s. Aman Impex and
M/s. Sai Exports, New Delhi. Consignment mentioned at Sr. No. 2 of
Annexure-1 was imported on behalf of Shri Pradeep Jindal, Proprietor of M/s.
Pradeep Impex, Delhi. Therefore, differential duties of customs in respect of
consignment mentioned at Sr. 2 of Annexure-1 appeared to be liable to be
demanded and recovered under provisions of Section 28(4) of Customs Act,
1962; along with applicable interest in terms of Section 28 AA of Customs Act,
1962, jointly and severally from Shri Pradeep Jindal, Proprietor of M/s.
Pradeep Impex, Delhi and M/s. Sai Exports, New Delhi.

Confiscation of goods:

7. From the facts and evidences discussed above at Para 4.1 to 4.4 and
Para 6.2, it emerged that actual invoices in respect of PU leather/coated fabric
imported in the name of M/s. Sai Exports, New Delhi, were being received by

Shri Pradeep Jindal in his email account pjindall6@yahoo.com. However, said

invoices were not being presented to Customs Department for seeking
clearance of goods. Instead Bills of Entry for clearance of import goods were
being filed on the basis of incorrect and false Invoices showing less value and
false description of goods as “Stock Lot of PU leather”. In the Bills of Entry
and in the Invoice and Packing List presented to Customs, the description of

goods was declared as “Stock Lot of PU leather” and quantity in kilograms.
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The examination of one of the consignment covered under Bill of Entry No.
2079599 dated 13.06.2017 revealed that the goods were not stock lot and
quantity of goods, accurately matched, Item wise and Colour wise, with the
quantity mentioned in parallel Invoice and Packing List No. G17HBB29004
dated 237 May 2017 retrieved from email ID of Shri Pradeep Jindal. The
parallel invoices / packing lists, in respect of other five consignments,
retrieved from mail ID of Pradeep Jindal also mention goods by specific name,
colour and quantity in meters. The value of goods shown in parallel invoices is
much higher than the value of goods declared in the Bills of Entry, revealing
mis-declaration of value in the Bill of Entry and import documents filed before
Customs. By these acts of mis-declaration of value and description of subject
import goods, listed at Sr. No. 1 to 5 of Annexure-l, in the Bills of Entry and in
import documents, have rendered subject import goods, i.e. PU leather/coated
fabric, valued at Rs.3,94,71,412/- (details as per Annexure-I) appeared to be
liable for confiscation as per the provisions of Section 111{m) of the Customs
Act, 1962. Also, the acts of mis-declaration of value and description of subject
import goods covered under Bill of Entry No. 2079599 dated 13.06.2017, has
rendered subject import goods i.e., PU leather/coated fabric, valued at
Rs.58,85,155/- (Sr. No. 6 of Annexure-I), liable for confiscation as per the

provisions of Section 111(m) of the Customs Act, 1962.

Roles of various persons and liability to penalty:

M/s. Sai Exports, New Delhi and its proprietor Shri Simran Singh Barmi

8.1. M/s. Sai Exports, New Delhi, is a proprietary concern and Shri Simran
Singh Barmi is its Proprietor. As discussed above at Para 3.1 and 4.2.1, he
has stated that he was aware that Shri Pradeep Jindal used to receive actual
invoices on his email IDs; that value of the import goods used to be declared

less in the Invoices presented to Customs Department: that he used to get

between Rs.30,000/- to Rs.50,000/- per consignment. These facts were also
corroborated by Shri Pradeep Jindal and Shri Aman Anand in their respective
statements. As discussed at Para 4.1 to 4.4, it has been revealed that goods
imported as stock lot of PU leather in the name of M/s. Sai Exports, New
Delhi, were mis-declared with respect to value, description and other material
particulars. Shri Simran Singh Barmi has allowed IEC of M /s. Sai Exports,
New Delhi, to be used for import and clearance of goods by mis-declaration of
value and other material particulars in the Bills of Entry and import
documents. He also acquired possession of the goods and sold them to Shri

Aman Anand and Shri Pradeep Jindal despite knowing that the said goods

Page 23 of 62



were imported by way of multiple mis-declarations. By the above acts of
commission and omission, Shri Simran Singh Barmi (Proprietor of M/s. Sai
Exports, New Delhi) has rendered subject import goods i.e., PU leather/coated
fabric, having re-determined assessable value of Rs.3,94,71,412/- (details at
Sr. 1 to 5 of Annexure-I) and liable for confiscation as per provisions of
Section 111(m) of Customs Act, 1962 and himself liable to penalty as per
provisions of Section 112(a) & Section 112(b) of the Customs Act, 1962.
Further, he has allowed use of invoices showing false value for clearance of
said goods. As such, he has rendered himself liable to penalty as per
provisions of Section 114AA of Customs Act, 1962. Still further, as discussed
at Para 6.2 above, duties of Customs in respect of all consignments (as
detailed in Annexure-I) have been short levied and short paid by reasons of
mis-statement and suppression of facts. The value of import goods was mis-
declared in the Import Invoices presented to Customs Department and actual
invoices reflecting correct transaction value were not submitted to Customs
department at the time of seeking clearance of goods. Therefore, M/s. Sai
Exports, New Delhi, is liable for penalty under provisions of Section 114A of
Customs Act, 1962. Also, by the above acts of commission and omission, Shri
Simaran Singh Barmi (proprietor of M/s. Sai Exports, New Delhi) has
rendered subject import goods, i.e. PU leather/coated fabric, covered under
Bill of Entry No. 2079599 dated 13.06.2017, having re-determined assessable
value of Rs.58,85,155/- (Sr. No. 6 of Annexure-I) liable for confiscation as per
the provisions of Section 111(m) of Customs Act, 1962 and himself liable to
penalty as per provisions of Section 112(a) of Customs Act, 1962. Further, he
has allowed use of invoices showing false value for clearance of goods covered
under Bill of Entry No. 2079599 dated 13.06.2017. As such he has rendered

himself liable to penalty as per provisions of Section 114AA of Customs Act,
1962.

Shri Pradeep Jindal (Proprietor of M/s. Pradeep Impex, Delhi)

8.2. Shri Simran Barmi has stated in his statement that Shri Pradeep Jindal
used to remain in contact with suppliers and placed orders on behalf of M/s.
Sai Exports, New Delhi; that actual invoices used to be received by Shri
Pradeep in his email account; that out of the six consignments imported in
the name of M/s. Sai Exports, New Delhi one consignment was sold to him.
Shri Aman has also corroborated the fact that said one consignment was
imported on behalf of Shri Pradeep. Shri Pradeep Jindal has also accepted in
his statement that actual invoices, including that pertaining to consignments

imported in the name of M/s. Sai Exports, New Delhi used to be received by
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him in his email account; that value of goods used to be declared less in
terms of USD / Kgs before Customs. As discussed at Para 4.1 to 4.4 above, it
has been revealed that actual (parallel) invoices for goods to be cleared in the
name of M/s. Sai Exports, New Delhi used to be received by him in his email
ID and he forwarded said documents to Shri Aman Anand, Further, one
consignment (Sr. No. 2 of Annexure-I) under Invoice Nos G 193 and G 194
was imported on behalf of him in the name of M/s. Sai Exports, New Delhi.
Shri Pradeep Jindal also engaged in acquiring possession and further selling
of goods imported in the name of M/s. Sai Exports, New Delhi, despite
knowing that the said goods were being imported by declaring less value and
being mis-declaration in other relevant particulars. By the above acts of
commission and omission, Shri Pradeep Jindal has rendered subject import
goods, i.e. PU leather/coated fabric, listed at Sr. No. 1 to 5 of Annexure-I,
having re-determined assessable value of Rs.3,94,71,412/- (Col No. 12 of
Annexure-I) liable for confiscation as per the provisions of Section 111(m) of
Customs Act, 1962 and himself liable to penalty as per provisions of Section
112(a) & Section 112(b) of the Customs Act, 1962. Further, from the mail
correspondence with supplier, as discussed at Para 4.2.1 above, it appeared
that documents to be presented to Customs used to be prepared on the
instruction of himself and Shri Aman Anand. Therefore, he is liable for
penalty as per provisions of Section 114AA of the Customs Act, 1962, for
causing to make false and incorrect invoices for use in clearance of goods
from Customs. Still further, as discussed at Para 6.2 above, duties of customs
in respect of all consignments (as detailed in Annexure-I) have been short
levied and short paid by reasons of mis-statement and suppression of facts.
Therefore, Shri Pradeep Jindal (Proprietor of M/s. Pradeep Impex, Delhi) is
liable for penalty under provisions of Section 114A of the Customs Act, 1962,
in respect of the consignment mentioned at Sr. 2 of Annexure-I. Also, by the
above acts of commission and omission, Shri Pradeep Jindal has rendered
subject import goods, i.e. PU leather/coated fabric, covered under Bill of
Entry No. 2079599 dated 13.06.2017, having re-determined assessable value
of Rs.58,85,155/- (Sr. No. 6 of Annexure-I) liable for confiscation as per the
provisions of Section 111(m) of Customs Act, 1962 and himself liable to
penalty as per provisions of Section 112(a) of Customs Act, 1962. Since, first
Invoice and Packing List, in respect of Bill of Entry No. 2079599 dated
13.06.2017, showing false value and description was also found in his email
account revealing that the said documents had been forwarded to Customs
Brokers or Simran Barmi or Shri Aman, for use in clearance of goods.

Therefore, he is liable for penalty as per provisions of Section 114AA of
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Customs Act, 1962, in respect of goods covered under Bill of Entry No.
2079599 dated 13.06.2017.

Shri Aman Anand (Proprietor of M/s. Aman Impex, New Delhi)

8.3. Shri Aman Anand has stated in his statement that actual import
documents used to be received by Shri Pardeep in his email account; that for
the purpose of custom clearance other set of documents used to be received
through Banks or through DHL courier; that value of goods used to be at
rates similar to rates at which PU leather was imported at Mundra Port; that
actual value as per invoices received in mail used to be around twice the value
shown in documents filed before Customs Department; that out of total six
consignments, one consignment was imported on behalf of Shri Pradeep
Jindal and 5 consignments were imported on behalf of him (Aman); that said
differential amount was to be paid to suppliers; that confirmation of
correctness of details in checklist used to be confirmed by either him or Shri
Simran or Shri Pradeep. Shri Simran has stated that money for purchasing
consignments used to be received from Shri Aman. Further mails of actual
parallel invoices received from suppliers used to be forwarded to him by Shri
Pradeep Jindal. Therefore, Shri Aman Anand was aware that actual price of
goods was much more than that shown in the Bills of Entry and the
description of goods was also mis-declared which were filed in the name of
M/s. Sai Exports, New Delhi. Shri Aman Anand was also engaged in acquiring
possession and further selling of goods imported in the name of M/s. Sai
Exports, New Delhi despite knowing that the said goods were being imported
by declaring less value and being otherwise mis-declared. By the above
discussed acts of commission and omission, Shri Aman Anand has rendered
subject import goods, i.e. PU leather/coated fabric, cleared under Bills of
Entry listed at Sr. No. 1 to 5 of Annexure-I, having re-determined assessable

value of Rs.3,94,71,412/- (Col No. 12 of Annexure-I) liable for confiscation as

per the provisions of Section 111(m) of the Customs Act, 1962 and himself
liable to penalty as per provisions of Section 112(a) & Section 112(b) of the
Customs Act, 1962. Since, he used to authorise use of invoices showing false
value and description in clearance of goods, he is also liable to penalty as per
provisions of Section 114AA of the Customs Act, 1962. Still further, as
discussed at Para 6.2 above, duties of customs in respect of all consignments
(as detailed in Annexure-I) have been short levied and short paid by reasons
of mis-statement and suppression of facts. Therefore, Shri Aman Anand
(Proprietor of M/s. Aman Impex, New Delhi) is liable for penalty under
provisions of Section 114A of the Customs Act, 1962, in respect of
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consignments mentioned at Sr. 1 and 3 to 6 of Annexure-I. Also, by the above
discussed acts of commission and omission, Shri Aman Anand has rendered
the subject import goods, i.e. PU leather/coated fabric, covered under Bill of
Entry No. 2079599 dated 13.06.2017, having re-determined assessable value
of Rs.58,85,155/- (Sr. No. 6 of Annexure-l) liable for confiscation as per the
provisions of Section 111(m) of Customs Act, 1962 and himself liable to
penalty as per provisions of Section 112(a) of Customs Act, 1962. Since, he
used to authorise use of invoices showing false value and description in
clearance of goods, he is also liable to penalty as per provisions of Section

114AA of Customs Act, 1962, in respect of goods covered under Bill of Entry
No. 2079599 dated 13.06.2017.

9. Therefore, in respect of the goods covered under Bill of Entry No.
2079599 dated 13.06.2017 and placed under seizure vide seizure memo dated
27.06.2017, Show Cause Notice F.No. DRI/AZU/GRU/Sai-PUF/Int-32/2017
dated 12.12.2017 was issued by the Joint Director, DRI, Ahmedabad Zonal
Unit, Ahmedabad, wherein:

9.1. Shri Simaran Singh Barmi, Proprietor of M/s. Sai Exports, 877, Ground
Floor, Ashoka Palace, Joshi Lane, Karol Bagh, New Delhi — 110005 (IEC No.
0515040681) and Shri Aman Anand residing at C 4/6, Model Town, 1st Floor,
Back Side, Delhi — 110009, were jointly and severally, called upon to Show
Cause to the Additional/Joint Commissioner of Customs, O/o Principal
Commissioner of Customs, Mundra Port & SEZ, Ground Floor & 1st Floor,
SAE, Port User Building, Custom House, Mundra Port, District Kutch -
370421, as to why:-

(1) The value of import goods i.e. ‘PU leather/coated fabric’ declared in Bill
of Entry No. 2079599 dated 13.06.2017 should not be rejected under

Rule 12 of Customs Valuation (Determination of prices of the imported
goods) Rules, 2007, read with Section 14 of Customs Act, 1962 and re-

determined as Rs.58,85,155/- as per provisions of Section 14 of
Customs Act, 1962, read with Rule 3 (1) of the Customs valuation

(Determination of value of imported goods) Rules, 2007.

(i)  The import goods i.e. ‘PU leather/coated fabric’ covered under Bill of
Entry No. 2079599 dated 13.06.2017 having re-determined value as
Rs.58,85,155/- should not be confiscated as per the provisions of
Section 111(m) of Customs Act, 1962.
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(iii) Penalty should not be imposed on them under Section 112(a) of the
Customs Act, 1962.

(iv) Penalty should not be imposed on them under Section 114AA of the
Customs Act, 1962.

(v) Rs.2,71,500/- cash security deposited by them during the course of
investigation should not be adjusted and appropriated against

redemption / penalty that may be imposed on them.

9.2. Shri Pradeep Jindal, resident of KP 87, Pithampura, Nr. City Park Hotel,
Delhi - 34, was called upon to Show Cause to the Additional/Joint
Commissioner of Customs, O/o Principal Commissioner of Customs, Mundra
Port & SEZ, Ground Floor & 1st Floor, SAE, Port User Building, Custom
House, Mundra Port, District Kutch -370421, as to why:-

(1) Penalty should not be imposed on him under Section 112(a) of the
Customs Act, 1962.

(ii)  Penalty should not be imposed on him under Section 114AA of the
Customs Act, 1962.

10. On conclusion of investigations regarding the remaining (past)
consignments, Show Cause Notice F. No. DRI/AZU/GRU/Sai-PUF/Int-
32/2017 dated 27.09.2018 was issued by the Additional Director General,
DRI, Ahmedabad Zonal Unit, Ahmedabad, wherein:

10.1. Shri Aman Anand (Proprietor of M/s. Aman Impex, New Delhi) residing
at C 4/6, Model Town, 1st Floor, Back Side, Delhi — 110009 and Shri Simran

Singh Barmi, Proprietor of M/s. Sai Exports, 877, Ground Floor, Ashoka
Palace, Joshi Lane, Karol Bagh, New Delhi — 110005 (IEC No. 0515040681)

were jointly and severally, called upon to Show Cause to the Commissioner of
Customs, Mundra Port & SEZ, Ground Floor & 1st Floor, SAE, Port User
Building, Custom House, Mundra Port, District Kutch-370421, as to why:-

(1) The value of import goods i.e. ‘PU leather/coated fabric’ declared in Bills
of Entry listed at Sr. No. 1 and 3 to 6 of Annexure-I, should not be
rejected under Rule 12 of Customs Valuation (Determination of prices of

the imported goods) Rules, 2007 read with Section 14 of Customs Act,

1962 and re-determined as mentioned in column No. 12 of Annexure-I,
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Rule 3 (1) of the Customs valuation (Determination of value of imported
goods) Rule, 2007.

recovered from them under Section 28(4) of the Customs Act, 1962

along with interest applicable under pProvisions of Section 28 AA of
Customs Act, 1962.

(i1i) Rs.16,86,000/- (Sr. No. 1 and 3 of Table 2 at Para 5) paid by them
during course of investigation should not be adjusted and appropriated
against differential duties of customs & other dues demanded from
them at sub para (ii) above. (Rs. 2, 71,500/ - cash security (Sr. No. 1 and
3 of Table 2 at Para 5) was proposed Jor adjustment under SCN F. No.
DRI/ AZU/ GRU/ Sai-PUF/ Int-32/2017 and date 12.12.2017).

(iv)  The import goods i.e. ‘PU leather/coated fabric’ covered under Bills of
Entry listed at Sr. No. l and 3 to 5 of Annexure-] having re-determined
value as mentioned in column No. 12 of Annexure-] should not be
confiscated as per the provisions of Section 111(m) of Customs Act,
1962.

(V) Penalty should not be imposed on them under Section 114 A of the
Customs Act, 1962.

(vi)  Penalty should not be imposed on them under Section 112(a) & Section
112(b) of the Customs Act, 1962.

(vii)  Penalty should not be imposed on them under Section 114AA of the
Customs Act, 1962,

10.2. Shri Pradeep Jindal (Proprietor of Pradeep Impex, Delhi) residing at KP
87, Pithampura Nr City Park Hotel, Delhi - 34 and Shri Simran Singh Barmi,
Proprietor of M/s. Saj Exports, 877, Ground Floor, Ashoka Palace, Joshi
Lane, Karol Bagh, New Delhi — 110005 (IEC No. 0515040681) were jointly and

severally, called upon to Show Cause to the Commissioner of Customs,
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Mundra Port & SEZ, Ground Floor & 1st Floor, SAE, Port User Building,

Custom House, Mundra Port, District Kutch-370421, as to why:-

(1)

(i1)

(ii)

(iv)

(vi)

The value of import goods i.e. ‘PU leather/coated fabric’ declared in Bills
of Entry listed at Sr. No. 2 of Annexure-I, should not be rejected under
Rule 12 of Customs Valuation (Determination of prices of the imported
goods) Rules, 2007 read with Section 14 of Customs Act, 1962 and re-
determined as mentioned in column No. 12 of Annexure-I, in terms of
provisions of Section 14 of Customs Act, 1962 read with Rule 3 (1) of
the Customs valuation (Determination of value of imported goods) Rule,

2007.

Differential duties of customs aggregating to Rs.29,82,853/- (Rupees
twenty nine lakh eighty two thousand eight hundred fifty three
only) in respect of consignments, listed at Sr. No. 2 of Annexure-I,
evaded by them on the said goods, should not be demanded and
recovered from them under Section 28(4) of the Customs Act, 1962
along with interest applicable under provisions of Section 28 AA of
Customs Act, 1962.

The import goods i.e. ‘PU leather/coated fabric’ covered under Bill of
Entry listed at Sr. No. 2 of Annexure-I, having re-determined value as
mentioned in column No. 12 of Annexure-I, should not be held liable for
confiscation as per the provisions of Section 111(m) of Customs Act,

1962.

Penalty should not be imposed on them under Section 114 A of the
Customs Act, 1962.

Penalty should not be imposed on them under Section 112(a) & Section
112(b) of the Customs Act, 1962,

Penalty should not be imposed on them under Section 114AA of the
Customs Act, 1962.

10.3. Shri Pradeep Jindal (Proprietor of Pradeep Impex, Delhi) residing at KP

87, Pithampura, Nr. City Park Hotel, Delhi — 34, was called upon to Show

Cause to the Commissioner of Customs, Mundra Port & SEZ, Ground Floor &

Ist Floor, SAE, Port User Building, Custom House, Mundra Port, District
Kutch-370421, as to why:-
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(1) Penalty should not be imposed on him under Section 112(a) & Section
112(b) of the Customs Act, 1962 for rendering the goods, listed at Sr.
No. 1 and 3 to 5 of Annexure-I, liable for confiscation.

(i)  Penalty should not be imposed on him under Section 114AA of the
Customs Act, 1962, in respect of consignments listed at Sr. No. 1 and 3

to 5 of Annexure-I.

10.4. Shri Aman Anand (Proprietor of M/s. Aman Impex, New Delhi) residing
at C 4/6, Model Town, 1st Floor, Back Side, Delhi — 110009, was called upon
to Show Cause to the Commissioner of Customs, Mundra Port & SEZ, Ground
Floor & 1st Floor, OAE, Port User Building, Custom House, Mundra Port,
District Kutch-370421, as to why:-

(i) Penalty should not be imposed on him under Section 112(a) & Section
112(b) of the Customs Act, 1962, for rendering the goods, listed at Sr.

No. 2 of Annexure-1, liable for confiscation.

(1) Penalty should not be imposed on him under Section 114AA of the
Customs Act, 1962, in respect of the consignment listed at Sr. No. 2 of

Annexure-].

CORRIGENDUM TO THE SCN:

11. A corrigendum to the SCN F. No. DRI/’AZU/GRU/Sai-PUF/Int—32/2017
dated 12.12.2017 was issued vide F. No. DRI/AZU/GRU/Sai—PUF/Int~
32/2017 dated 02.04.2019 by the Joint Director, DRI, Ahmedabad Zonal

Unit, Ahmedabad, which is reproduced hereunder:-

The words “the Additional/Joint Commissioner of Customs, O/o Principal
Commissioner of Customs, Mundra Port & SEZ, Ground Floor & 1st Floor,
SAE, Port User Building, Custom House, Mundra Port, District Kutch-
370421”, both, at Para 9. 1, Page No. 12 and at Para 9.2, Page No. 13 of
the Show Cause Notice F. No. DRI/ AZU/ GRU/ Sai-PUF/ Int-32/2017
dated 12.12.2017, shall be substituted with the words “the Principal
Commissioner of Customs, Mundra Port & SEZ, Ground Floor & 1st Floor,
SAE, Port User Building, Custom House, Mundra Port, District Kutch-
370421.”
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DEFENCE SUBMISSIONS:

12.1. In response to the SCN F. No. DRI/AZU/GRU/Sai-PUF/Int-32/2017
dated 12.12.2017, M/s. Sai Exports, New Delhi, vide their letter received on
01.03.2018, informed that they have decided to file application before the
Settlement Commission and they are ready to pay the differential amount and
alsé requested for issuance of full SCN so that they can go to Settlement

Commission as soon as possible.

12.2. In response to the SCN F. No. DRI/AZU/GRU/Sai-PUF/Int-32/2017
dated 12.12.2017, Shri Pradeep Jindal, submitted written submissions
through his advocate Seeddhant Associates, vide letter dated 21.01.2019,

wherein they, inter alia, submitted as under:

» With regard to the allegations, as contained in the said Show Cause
Notice, it is submitted that the same are false and baseless, since he,
alongwith other co-noticees was forced/coerced to make some
involuntary and incorrect statements. In fact, department was not even
authorized to record those statements in view of section 104(5) of the

Act, the alleged offences, if any, being non-cognizable in nature.

» It is further submitted that the whole basis of the impugned Show
Cause Notice is the so called facts collected by the department,
pursuant to the investigation/ inquiries, which the concerned officials
were not empowered in the absence of any permission from the Court
(the Magistrate) in view of section 104 (5) of the Customs Act, 1962,
according to which the alleged offences are non-cognizable in nature.
Accordingly, no cognizance of those facts could be taken. In this regard,
reference is made to a recent judgment of Hon'ble Delhi High Court on
the issue, namely Adesh Kumar Gupta vs. CBI (W.P. (Crl.) 725/2015
decided on 02.09.2015).

It is submitted that in the abovementioned case though the procedure,

"'7’

as laid down in section 155 Cr.P.C., was followed to some extent in as
much as that an order was also procured from the Ld. Magistrate, who
ordered for investigation pursuant to the prayer of the investigating
agency in this regard. However, that order was also held to be violative
of the said provision of section 155 Cr.P.C. in the absence of any
reasoned order to that effect. On the other hand, it is submitted that in
the present case, the department did not even move any application

before any court, whatsoever, for initiating the proceedings under the
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Customs Act, 1962. Therefore, on this ground alone, the impugned

show cause notice is liable to be dropped.

On 30.09.2011, Hon'ble Supreme Court in Om Prakash & Anr. vs.
Union of India & Anr., (2011) 14 SCC 1, held that offences under
section 135 of the Customs Act, 1962 were 'non-cognizable' and
‘bailable’, and that compliance with the provisions of section 155 of
Cr.P.C was therefore mandatory for investigating the offences under
section 135 of the Customs Act, 1962. Section 155 of Cr.P.C. requires
order of jurisdictional Magistrate to investigate a ‘non-cognizable’
offence, and denudes the officer from even power to arrest unless under

a warrant issued by Magistrate.

That, to exclude the applicability of section 155 of Cr.P.C. as laid down
in the said authoritative pronouncement of Hon'ble Supreme Court in
Om Prakash (supra) only for some specified category of offences under
section 135, vide section 126 of the Finance Act, 2012, w.e.f
28.05.2012, sub-section (4) of section 104 of Customs Act, 1962 was
amended. Therefore, the specific offences referred under clause (a) or (b)
in sub-section (4) of section 104 of Customs Act, 1962, which were
earlier ‘non-cognizable’ requiring compliance with section 155 of Cr.P.C.
as held in Om Prakash (supra), were made ‘cognizable’ w.e.f.
28.05.2012. All offences however remained 'Bailable' irrespective of
whether they were cognizable or non-cognizable. Consequently, w.e.f.
28.05.2012, a Customs Officer was not required to comply with
mandatory procedural requirements of obtaining from a Magistrate (i)
order granting permission to investigate and (ii) warrant to arrest a
person, as prescribed in section 155 of Cr.P.C. in Chapter XII
“Information to the Police and their Powers to investigate”. However,
now only the other procedural requirements applicable for investigating
a ‘cognizable’ case as laid down mainly in the said Chapter XII of
Cr.P.C. were required to be followed in all those matters where no other

specific procedure is prescribed under the Customs Act, 1962, viz -
() Section 154 "Information in Cognizable Cases",

(i) Section 156 "Police officer's power to investigate cognizable

case’,
(iii) Section 157 "Procedure for investigation"

(iv) Section 158 "Report how submitted"
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(v) Section 167(1) "Procedure when investigation cannot be

completed in 24 hours”

(vi) Section 170 "Cases to be sent to Magistrate when evidence is

sufficient”,
(vii) Section 172 "Dairy of proceedings in investigation”,

(viii) Section 173 "Report of police officers on completion of

investigation".

Therefore, compliance with the provision of Section 154 of the Code
became mandatory and the officer concerned was thus duty bound to
register the case on the basis of any information disclosing cognizable
offence. The word "shall" appearing in Section 154, mandates entering
the information about the commission of a cognizable offence in the
book in such form commonly known as "First Information Report (FIR)".
It is also unambiguous position of law that there can be no investigation
without registering a case, as observed by the Hon'ble Supreme Court in

Mohindro vs. State of Punjab - (2001) 9 SCC 581.

The Hon'ble Supreme Court in the case of Bhajan Lal (Supra), after
examining the whole gamut and intricacies of the mandatory nature of
Section 154 of the Code in a "cognizable" offence, held that compliance
with the provision of Section 154 of the Code is mandatory and the
officer concerned is duty bound to register the case on the basis of such
information disclosing "cognizable" offence. The word "shall" appearing
in Section 154 mandates entering the information about the
commission of a cognizable offence in a book in such form commonly

known as "First Information Report (FIR)".

The "classification of offence” under section 135 of the Customs Act,
1962 was again amended w.e.f. 10.05.2013, and offences committed
under section 135 of the Customs Act, 1962 on or after 10.05.2013
relating to four clauses under substituted sub-section (6) were made
"non-bailable", and rest remained "bailable” under sub-section (7) of

Section 104 of the Customs Act, 1962.

That, therefore, it is reiterated that DRI investigated the matter illegally
and without having any jurisdiction with malafide intention. In fact,
entire proceedings emanating from illegal commencement of
investigations without following the procedure under Cr.P.C., are illegal,

null and void ab initio.
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Although in the Customs Act, 1962, there is no specific provision for
seeking permission from Magistrate under Section 155 of Cr.P.C., and
filing of any FIR under 154 of Cr.P.C., or filing report under Section
173(2) of Cr.P.C. or complaint under Section 190 of Cr.P.C., however,
on the basis of whether the offence alleged is cognizable or non-
cognizable, the relevant provisions of Cr.P.C. would be applicable in
terms of section 4(2) of Cr.P.C.

After amendment of section 104(4) w.e.f. 28.05.2012, in investigation of
a 'cognizable' offence under Customs Act, instead of section 155, now
section 154, 157 and Section 173 of Cr.P.C. shall apply necessarily in
respect of specified category of offences. Even in amended Customs Act,
1962, there is no provision for filing complaint unlike other statutes
relating to 'cognizable' offences specifically providing for filing of
complaint, such as offence under Prevention of Money Laundering Act -
PMLA, wherein second proviso to Section 45(1) of PMLA bars cognizance
of the 'cognizable' offence under PMLA except upon a complaint in

writing,

» It is relevant to note that as evident from 2010 CrLJ 1960 - Sanjay

Kumar Choudhary Vs. Govt. of India, First Information Report-FIR
(referred as Enforcement Case Information Report — ECIR) is being
registered by Enforcement Directorate for investigating cognizable
offences under PMLA, in absence of any provision to the contrary. Other
proceedings such as seizure, adjudication and confiscation also run
simultaneously after recording FIR under PMLA on the basis of material
collected in such investigations, Similarly, the Customs department was
also bound to register FIR under section 154 and to send report under
section 157 of Cr.P.C., for valid investigation into a 'cognizable’ offence
under Customs Act, 1962,

The powers conferred upon an officer of Customs under Chapter XIII-
'Searches, Seizure and Arrest' of Customs Act; 1962, are for inquiry

into the allegations, circumstances or relationships in order to obtain
factual information and make certain whether or not a violation of any
law has been committed. Consequently, the exercise of powers
conferred vide the said Chapter amounts to 'Investigation" into non-
cognizable offence in light of para 115 of Judgment rendered by Hon'ble
Apex Court in Directorate of Enforcement vs. Deepak Mahajan (1994) 3
SCC 440 r/w Section 104(4) of the Customs Act, 1962 (before amended
vide Finance Act, 2012 w.e.f. 28.05.2012 by Section 126 thereof).
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» The investigations not authorized by law, are being continued with
intent to prosecute the present noticee for alleged offence under the
Customs Act, 1962, without following the prescribed procedure under

section 154, 155, 156, 157 and 172 of Cr.P.C.

> It is settled legal proposition that if initial action is not in consonance
with law, all subsequent and consequential proceedings would fall
through for the reason that illegality strikes at the root of the order. In
such a fact-situation, the legal maxim "sublato fundamento cadit opus”
meaning thereby that foundation being removed, structure/work falls,
comes into play and applies on all scores in the present case. Since, the
noticee has neither done nor omitted to do anything, which would

render the seized goods liable to confiscation, he is not liable to any

penalty.

\4

It is requested that the noticee may kindly be granted personal hearing
in the matter, when all the co-noticees, panch witnesses and the
departmental witnesses are available for the purpose of cross-

examination.

12.3. In response to the SCN F. No. DRI/AZU/GRU/Sai-PUF/Int-32/2017
dated 27.09.2018, M/s. Sai Exports, New Delhi, vide their letters received on
14.11.2018 & 28.12.2018, informed that the issues involved in the SCN are
quite complicated and voluminous and therefore, they sought extension upto
20.12.2018 & 25.01.2019, respectively, for submission of a written reply.
However, till date, neither M/s. Sai Exports, nor any of the other noticees

have submitted any written reply to the SCN dated 27.09.2018.

PERSONAL HEARING:

13.1. The personal hearing in the instant case was held on 29.04.2019, which
was attended by Shri Ashutosh, Advocate on behalf of all the noticees,
wherein he submitted that written submission in respect of the SCN dated
27.09.2018 will be made within 10 days and requested to grant Personal

Hearing thereafter.
13.2. No further defence submissions were received from any of the noticees

(or their advocate), thereby indicating that they had nothing further to add in

their defence despite being given sufficient time and opportunity.
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DISCUSSION AND FINDINGS:

14. I have carefully gone through the records of the case, including the
Show Cause Notice dated 12.12.2017 read with Corrigendum dated
02.04.2019, Show Cause Notice dated 27.09.2018, the written submissions
dated 21.01.2019 and the record of Personal Hearing held on 29.04.2019.

15. I find that the Show Cause Notice dated 12.12.2017 issued under
Section 124 of the Customs Act, 1962, in respect of the goods covered under
Bill of Entry No. 2079599 dated 13.06.2017 and placed under seizure, vide
seizure memo dated 27.06.2017, was made answerable to me vide
Corrigendum dated 02.04.2019, alongside the Show Cause Notice dated
27.09.2018 issued under Section 28 of the Customs Act, 1962. As the facts,
allegations and noticees in both the Show Cause Notices are overlapping,
therefore I take up both the Show Cause Notices together for the purpose of

adjudication.

16. I find that despite sufficient time and opportunity, none of the noticees
except Shri Pradeep Jindal in the case of SCN dated 12.12.2017, submitted
any written submissions in response to the allegation raised in the said Show
Cause Notices. During the course of personal hearing held on 29.04.2019, the
Advocate, on behalf all the noticees, sought 10 days’ time to submit written
submissions in respect of SCN dated 27.09.2018 and requested to grant PH
thereafter. However, even after more than one and half months’ time, they
have failed to submit any further defence submission and did not even seek
extension for the same. Hence, I consider that the requirements of principles
of natural justice have been fulfilled and I proceed to adjudicate the case on

the basis of material evidence available on record.

17. I find that the following issues are involved in the subject Show Cause

Notice, which are required to be decided:-

17.1. In respect of Show Cause Notice F.No. DRI/AZU/GRU/Saj—PUF/Int-
32/2017 dated 12.12.2017:

(i) Whether the value of import goods i.e. ‘PU leather/coated fabric’
declared in Bill of Entry No. 2079599 dated 13.06.2017 is required to
be rejected under Rule 12 of Customs Valuation (Determination of
prices of the imported goods) Rules, 2007, read with Section 14 of
Customs Act, 1962 and re-determined as Rs.58,85,155/- as per
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(1)

(iii)

v)

(vi)

(vii)

provisions of Section 14 of Customs Act, 1962, read with Rule 3(1) of
the Customs valuation (Determination of value of imported goods)

Rules, 2007;

Whether the import goods i.e. ‘PU leather/coated fabric’ covered under
Bill of Entry No. 2079599 dated 13.06.2017 having re-determined value
as Rs.58,85,155/- are required to be confiscated as per the provisions

of Section 111(m) of Customs Act, 1962;

Whether penalty is required to be imposed on the importer under

Section 112(a) of the Customs Act, 1962;

Whether penalty is required to be imposed on the importer under

Section 114AA of the Customs Act, 1962;

Whether the cash security of Rs.2,71,500/- deposited by them during
the course of investigation is required to be adjusted and appropriated

against redemption fine / penalty imposable on them;

Whether penalty is required to be imposed on Shri Pradeep Jindal
under Section 112(a) of the Customs Act, 1962;

Whether penalty is required to be imposed on Shri Pradeep Jindal
under Section 114AA of the Customs Act, 1962.

17.2. In respect of Show Cause Notice F.No. DRI/AZU/GRU/Sai-PUF/Int-
32/2017 dated 27.09.2018:

(1)

(i)

Whether the value of import goods i.e. ‘PU leather/coated fabric’
declared in Bills of Entry listed at Sr. No. 1 and 3 to 6 of Annexure-I, is

required to be rejected under Rule 12 of the Customs Valuation
(Determination of prices of the imported goods) Rules, 2007, read with
Section 14 of Customs Act, 1962 and re-determined as mentioned in
column No. 12 of Annexure-I, in terms of provisions of Section 14 of
Customs Act, 1962 read with Rule 3(1) of the Customs valuation

(Determination of value of imported goods) Rule, 2007;

Whether the differential duties of customs aggregating to
Rs.51,60,968/- (Rupees fifty one lakh sixty thousand nine hundred

sixty eight only) in respect of consignments, listed at Sr. No. 1 and 3
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(i)

(vi)

(vii)

(viii)

to 6 of Annexure-I, evaded by them on the said goods, is required to be
demanded and recovered from them under Section 28(4) of the Customs

Act, 1962 along with interest applicable under provisions of Section 28
AA of Customs Act, 1962;

Whether the amount of Rs.16,86,000/- (Sr. No. 1 and 3 of Table 2 at
Para 5) paid by them during course of Investigation is required to be

adjusted and appropriated against differential duties of customs &
other dues recoverable from them;

Whether the import goods i.e. ‘PU leather/coated fabric’ covered under
Bills of Entry listed at Sr. No. 1 and 3 to 5 of Annexure-I, having re-
determined value as mentioned in column No. 12 of Annexure-I, are
required to be confiscated as per the provisions of Section 111(m) of
Customs Act, 1962;

Whether penalty is required to be imposed on the importer in respect of
Bills of Entry listed at Sr. No. 1 and 3 to 6 of Annexure-I, under Section
114 A of the Customs Act, 1962;

Whether penalty is required to be imposed on the importer in respect of
Bills of Entry listed at Sr. No. 1 and 3 to 6 of Annexure-I, under Section
112(a) & Section 112(b) of the Customs Act, 1962;

Whether penalty is required to be imposed on the importer in respect of
Bills of Entry listed at Sr., No. 1 and 3 to 6 of Annexure-I, under Section
114AA of the Customs Act, 1962;

Whether the value of import goods i.e. ‘PU leather/coated fabric’
declared in Bills of Entry listed at Sr. No. 2 of Annexure-I, is required to
be rejected under Rule 12 of Customs Valuation (Determination of
prices of the imported goods) Rules, 2007, read with Section 14 of
Customs Act, 1962 and re-determined as mentioned in column No. 12
of Annexure-I, in terms of provisions of Section 14 of Customs Act,
1962 read with Rule 3 (1) of the Customs valuation (Determination of

value of imported goods) Rule, 2007:
Whether the differential duties of customs aggregating to
Rs.29,82,853/- (Rupees twenty nine lakh eighty two thousand

eight hundred fifty three only) in respect of consignment listed at Sr.
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(x)

(i)

(xii)

(xiii)

(xvi)

No. 2 of Annexure-1, evaded by them on the said goods, is required to be
demanded and recovered from them under Section 28(4) of the Customs
Act, 1962, along with interest applicable under provisions of Section 28

AA of Customs Act, 1962;

Whether the import goods i.e. PU leather/coated fabric’ covered under
Bill of Entry listed at Sr. No. 2 of Annexure-1, having re-determined
value as mentioned in column No. 12 of Annexure-I, is required to be
held liable for confiscation as per the provisions of Section 111(m) of

Customs Act, 1962;

Whether penalty is required to be imposed on the importer in respect of
Bills of Entry listed at Sr. No. 2 of Annexure-1, under Section 114 A of
the Customs Act, 1962;

Whether penalty is required to be imposed on the importer in respect of
Bills of Entry listed at Sr. No. 2 of Annexure-1, under Section 112(a) &
Section 112(b) of the Customs Act, 1962;

Whether penalty is required to be imposed on the importer in respect of
Bills of Entry listed at Sr. No. 2 of Annexure-1, under Section 114AA of
the Customs Act, 1962;

Whether penalty is required to be imposed on Shri Pradeep Jindal
under Section 112(a) & Section 112(b) of the Customs Act, 1962 for
rendering the goods, listed at Sr. No. 1 and 3 to 5 of Annexure-I, liable

for confiscation,

Whether penalty is required to be imposed on Shri Pradeep Jindal
under Section 114AA of the Customs Act, 1962, in respect of

consignments listed at Sr. No. 1 and 3 to 5 of Annexure-I;

Whether penalty is required to be imposed on Shri Aman Anand under
Section 112(a) & Section 112(b) of the Customs Act, 1962, for rendering

the goods, listed at Sr. No. 2 of Annexure-1, liable for confiscation;

(xvii) Whether penalty is required to be imposed on Shri Aman Anand under

Section 114AA of the Customs Act, 1962, in respect of the consignment

listed at Sr. No. 2 of Annexure-I.
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18. After having framed the issues to be decided, now I proceed to deal with
each of the issues individually. The foremost issue before me to be decided in
the instant case is whether the importer M/s. Sai Exports, in connivance with
Shri Pradeep Jindal and Shri Aman Anand, indulged in undervaluation of
prime quality PU leather cloth by mis-declaring the same as ‘stock lot of PU
leather cloth mixed of different sizes / thickness / width 56” +/- 10%” and
also submitting false set of invoices showing less value and description as
stock lot and quantity in Kgs to the Customs Department for the purpose of

clearance of the impugned goods.

19. On going through the case records and the Show Cause Notices, I find
that total six consignments of coated fabric/PU leather were imported in the
name of M/s. Sai Exports, New Delhi and cleared through CH Mundra
between February 2017 to June 2017. The last consignment sought clearance
under Bill of Entry No. 2079599 dated 13.06.2017 was examined by DRI vide
Panchanama dated 27.06.2018 and placed under seizure, vide seizure memo
dated 27.06.2017, under the reasonable belief that the same are offending in
nature and liable for confiscation under the provisions of Customs Act, 1962,
The investigation carried out by the DRI revealed the modus operandi that the
invoices and packing list, with true and correct details, used to be received in
the mail ID of Shri Pradeep Jindal (piindall6@yahoo.com), Proprietor of M/s.
Pradeep Impex, Delhi. However, for custom clearance of the import goods,
another set of invoices showing less value and description as stock lot and

quantity in Kgs used to be presented to the Customs Department.

20. The investigating agency (DRI) has adduced the following evidences to
substantiate the allegations of mis-declaration and under-valuation by the

importer:

20.1. During the course of search at the premises of M/s. Pradeep Impex,
Delhi situated at KP-87, Pithampura, Nr. City Park Hotel, Delhi, by officers of

DRI under Panchanama dated 19.06.2017, printouts of parallel Invoices and
Packing lists in respect of consignment of PU Leather imported and got
cleared through Mundra Port in the name of M/s. Sai Exports, New Delhi,
were recovered and withdrawn under Panchnama. Further, some more
parallel Invoices/Packing List pertaining to import of PU leather/coated fabric
in the name of M/s. Sai Exports, New Delhi, were retrieved from the same
email ID of Shri Pradeep Jindal during recording of his statement in the office
of DRI Gandhidham. Later, in his statement recorded under Section 108 of

Customs Act, 1962, Shri Simran Singh Barmi, Proprietor of M/s. Sai Exports,
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New Delhi, admitted that Shri Pradeep Jindal used to place orders for him
and Invoices used to be received by him in his email. It was noticed that value
and description of goods mentioned in these parallel invoices was different
from the value and description mentioned in the Invoices and Packing List
submitted to Customs Department for clearance of goods imported by M/s.
Sai Exports, New Delhi. The goods in first invoice (presented to Customs) were
described as stock lot, whereas the goods in parallel invoice are described as
item name wise. Further the quantity in the first invoice is declared in
Kilograms, whereas that in parallel invoice it is mentioned in meters.
Therefore, the investigation revealed that the importer has tried to portray the
goods as stock lot (not prime goods) by declaring description as ‘stock lot of
PU leather cloth' and quantity in Kgs but the truth was the goods were of
prime quality as declared in parallel invoices retrieved from email ID of Shri
Pradeep Jindal and said parallel invoices were true and correct invoices of the

goods imported by M/s. Sai Exports, New Delhi.

20.2. The goods imported under declared Invoice No SE-2904 dated
23.05.2017 (Parallel Invoice No. G17HBB29004 dated 23.05.2017 retrieved
from email ID) were examined by DRI under Panchanama dated 27.06.2017.
On comparing the details of goods mentioned in parallel packing list (No.
G17HBB29004 dated 23.05.2017) retrieved from email ID of Shri Pradeep
Jindal with the inventory of goods covered under Bill of Entry No. 2079599
dated 13.06.2017 prepared as per Panchanama dated 27.06.2017, it was
found that the quantity of goods mentioned in parallel packing list, accurately
matched, even item wise and colour wise, with the actual quantity found
during Panchanama. Further, Invoice & Packing List presented to Customs
Department bear Sr. No. SE-2904 whereas Invoice & Packing List retrieved
from email ID pjindall6@yahoo.com bear Sr. No. G17HBB29004. As per the
Certificate of Country of Origin No. 17C3303A0001/00199 in respect of the

goods covered under Bill of Entry No. 2079599 dated 13.06.2017 imported in
container No. FSCU8891462, the Invoice No. is G17HBB29004, which

matches with the Invoice retrieved from the email ID of Shri Pradeep Jindal.
Therefore, it is established that the Invoice and Packing List (including
G17HBB29004 dated 23.05.2017) retrieved from email ID
(pjindall6@yahoo.com) of Shri Pradeep Jindal are actual Invoices and actual
Packing Lists in respect of the consignments of PU leather/coated fabric

imported in the name of M/s. Sai Exports, New Delhi.

20.3. Further, it was also noticed during examination of import goods of live

consignment that last two stacks / rows (i.e. towards container gate) had rolls
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Lot before Customs.

20.4. In his statement recorded under Section 108 of Customs Act, 1962,
Shri Simran Singh Barmi, Proprietor of M/s. Saj Exports, Delhi, admitted that
he did not know the suppliers and about costing/price of goods and as to how
Customs clearance of goods was arranged and that these things were looked
after by Shri Pradeep Jindal and Shri Aman Anand; that Shri Pradeep Jindal
told him that he (Pradeep) used to receive actual invoices on his email IDs;
that Shri Aman had given money to purchase consignment covered under Bill
of Entry No. 2079599 dated 13.06.2017 and the said consignment had
already been sold to Shri Aman. Further, Shri Pradeep Jindal, in his
statement, has categorically admitted that Invoices, including that pertaining
to goods imported in the name of M/s. Sai Exports, New Delhi, used to be
received in his email ID. The documents retrieved from email ID of Shri
Pradeep Jindal included mail correspondence between Suppliers and Shri
Pradeep Jindal pertaining to the consignments imported in the name of M /s.
Sai Exports, Delhi. These emails received from suppliers had been forwarded
by  Shri Pradeep Jindal to emai ID of Shri Aman Anand
{amanimperOO?@gmail.com) within next one or two days. Hence, it is clear
that Shri Pradeep Jindal arranged for placing, confirming orders, receiving
documents and further forwarded these documents to Shri Aman Anand on
behalf of whom said consignments were imported. Also, in the mail dated
24.04.2018, supplier has asked Shri Pradeep Jindal as to how to make
documents for 2901 (i.e. consignment under invoice No. G17HBB29001) to be
sent by courier indicating that documents to be presented to Customs were

prepared on the instructions of Shri Pradeep Jindal.

20.5. Shri Aman Anand, in his statement, admitted that Shri Pradeep Jindal
used to place orders on behalf of M/s. Sai Exports, New Delhi; that actual
import documents used to be received by Shri Pardeep Jindal in his email
account; that for the purpose of custom clearance other set of documents
used to be received through Banks or through DHL courier; that value of

goods used to be at rates similar to rates at which PU leather was imported at
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Mundra Port; that actual value as per invoices received in mail used to be
around twice the value shown in documents filed before Customs
Department; that out of total six consignments, one consignment was
imported on behalf of Shri Pradeep Jindal and 5 consignments were imported
on behalf of him (Aman); that said differential amount was to be paid to
suppliers. The same facts have been corroborated by Shri Pradeep Jindal in
his statement dated 28.03.2018 and from the diary resumed, under
Panchanama dated 19.06.2017, from the premises of Shri Pradeep Jindal. In
his earlier statement, Shri Pradeep Jindal also admitted that he used to make
entries in the same diary relating to goods imported by M/s. Pradeep Impex,
Delhi when said goods used to be received in his godown after clearance from
Customs. The above facts indicated that the consignment cleared under Bill of

Entry No. 9202350 dated 06.04.2017 was imported on behalf of Shri Pradeep

Jindal and the remaining five consignments on behalf of Shri Aman Anand.

20.6. Shri Pradeep Jindal and Shri Aman Anand have admitted in their
respective statements that goods were being cleared in terms of Kgs at
Customs House Mundra at around USD 1.5/Kg using import documents
showing value at rates around USD 1.5/Kg and that actual invoices were
being received in email ID of Shri Pradeep Jindal. In one of the email
correspondence dated 02.06.2017 from email ID tracy@hc-pu.com, suppliers
have asked Shri Pradeep for declaration in respect of payments made by some
companies to M/s. Lishui Haihe International Enterprise Co. Ltd., indicating
that differential amount was being arranged by him. Further, the remarks in
the parallel invoices show that rate of goods mentioned in said invoices were
mutually confirmed, ruling out any scope of discount. Shri Pradeep also
admitted that the difference in value of goods as shown in parallel invoices

and that in first invoices, was to be paid to the supplier.

20.7. On comparison of the first Invoices presented before the Customs
Department with the parallel invoices retrieved from email 1D of M/s. Pradeep
Impex, Delhi, it was found that in all six parallel Invoices, goods are described
by specific Item Name and Colour and value of goods was much more than

that mentioned in the first invoices presented to Customs.

20.8. A live consignment of goods imported as “stock lot of PU leather cloth
mixed of different sizes / thickness / colour width 56” +/- 10%” under Bill of
Entry No. 2088636 dated 14.06.2017 by M/s. Pradeep Impex, Delhi

(proprietor firm of Shri Pradeep Jindal) was also examined by officers of DRI

under Panchanama dated 29.06.2017 and similar modus operandi was
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uncovered, wherein the goods were found matching with the respective
parallel invoices and packing lists retrieved from email ID (ie,
pjinda116@,yahoo.com) of Shri Pradeep Jindal with respect to description and
quantity item wise and colour wise. This indicated that the same procedure of
getting goods cleared as ‘stock lot of PU leather cloth mixed of different sizes /
thickness / width 567 + /- 10%’ at very less value was adopted in case of both

M/s. Pradeep Impex, Delhi and M/s. Sai Exports, New Delhi.

20.9. In light of the above facts and evidences on record, 1 find that it is
clearly established that the actual Invoices, in respect of consignments
imported as ‘stock lot of PU leather cloth mixed of different sizes / thickness /
width 56” +/- 10%’ in the name of M/s. Sai Exports, New Delhi, were the
parallel invoices received by  Shri Pradeep in his email ID
pjindall6@yahoo.com. The said parallel Invoices reflected actual value and
description of import goods and that invoices / packing list presented to the
Customs department seeking clearance of goods described as “stock lot of PU
leather cloth” had been prepared on the instructions of Importers to show
false description and false value of goods in terms of weight @ USD 1.5 or 1.3
per Kgs. The said Invoices presented to the Customs Department were not
true and correct documents and the same were used to mis-declare the
imported goods in respect of value, description and other material particulars
before the Customs Department. It is also revealed that five of the six
consignments in the name of M/s. Sai Exports, New Delhi were imported on
behalf of Shri Aman Anand and one consignment cleared under Bill of Entry
No. 9202350 dated 06.04.2017, was imported on behalf of Shri Pradeep
Jindal.

21. Now, I discuss the defence submissions made by Shri Pradeep Jindal,
through his advocate Seeddhant Associates, vide letter dated 21.01.2019.

21.1. On going through the defence submissions, I find that the same is
entirely based on the premise that the concerned officials (DRI) were not
empowered, in the absence of any permission from the Court (the Magistrate)
under Section 155 of the Cr.P.C., in view of section 104 (5) of the Customs
Act, 1962, according to which the alleged offences are non-cognizable in
nature and hence, no cognizance of those facts could be taken. They relied
upon the recent judgment of Hon'ble Delhj High Court in the case of Adesh
Kumar Gupta vs. CBI (W.P. (Crl.) 725/2015 decided on 02.09.2015). Further,
they have submitted that even for investigating a ‘cognizable’ case, compliance
with the provision of Section 154 of the Cr.P.C. was mandatory and the officer
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concerned was thus duty bound to register the case on the basis of any
information (FIR) disclosing cognizable offence and it is also unambiguous
position of law that there can be no investigation without registering a case,
as observed by the Hon'ble Supreme Court in Mohindro vs. State of Punjab -
(2001) 9 SCC 581. In this regard, I find that the classification of offences as
‘cognizable’ or ‘non-cognizable’ has been mentioned in Section 104 of the
Customs Act, 1962, which is only for purpose of arrest. The power to
summon, record statement, conduct searches and investigation under the
Customs Act, 1962, flow from the powers granted to Customs officers under
the Customs Act, 1962 and the same are not bound by provisions of Cr.P.C.
Hence, neither any permission is required from any Court/Magistrate in
terms of Section 155 of the Cr.P.C., nor any FIR has to be registered in terms
of Section 155 of the Cr.P.C., for initiating any investigation under the
Customs Act, 1962. The case laws cited by the noticee pertain to the CBI and
Police and are therefore, not applicable for Customs cases. There is a catena
of judgements, wherein the Apex Court has held that Customs officers are not
Police officers. In State of Punjab v. Barkat Ram, (1962) 3 SCR 338, it was held
by the majority that Customs Officers were not police officers for the purpose
of Section 25 of the Evidence Act and the statements to Customs Officers were
admissible in evidence at the trial of persons accused of offences. It was also
observed that the Customs Officer was not entitled to submit a report to a
Magistrate under Section 190 of the Code with a view that cognizance of the
offence be taken by a Magistrate. Hence, I find that the defence submission of

the noticee are misconceived and out-of-place.

21.2. The noticee has further contended that he, alongwith the other co-
noticees had been forced/coerced to make some involuntary and incorrect
statements. In this regard, I find that the statements recorded before Customs
officers under Section 108 of the Customs Act, 1962, are admissible in
evidence. The allegation made by the noticee at the stage of adjudication that
the statement had been obtained forcefully is nothing but an afterthought and
cannot be given cognizance. There is a catena of judgments on the
acceptability of a statement given to a Customs Officer. The Supreme Court’s
decisions in the case of Romesh Chandra Mehta v. the State of West Bengal
[1999 (110) E.L.T. 324 (S.C.)] and in the case of Percy Rustomji Basta v. the
State of Maharashtra [1983 (13) E.L.T. 1443 (S.C)] can be cited. The
provisions of Section 108 are judicial provisions within the meaning of
Sections 193 & 228 of the Indian Penal Code and the person summoned has

to give a correct and truthful statement. In the case of Rajesh Tarachand
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Sajdeh Versus Collector of Customs, Bombay [1983 (12) E.L.T. 623
(C.E.G.A.T\)], it was held that:

“If the Appellant was summoned under Section 108 of the Customs Act
under which he is required to give a correct Statement, it cannot be said
that his statement was not voluntary and truthful when the statement
was signed by him with the Certificate that the statement was read,

correctly recorded and was made without force or coercion. [para 4]”

21.3. The noticee, in their defence submission, had mentioned that all the co-
noticees, panch witnesses and the departmental witnesses may be made
available for the purpose of cross-examination. However, they have not given
any grounds for seeking such Cross-examination, nor mentioned anything
about it at the time of personal hearing held on 29.04.2019. Hence, I find no
merit in the request for Cross-examination of all the co-noticees, panch

witnesses and the departmental witnesses.

22. In view of the foregoing discussions, I find that the investigations have
conclusively established that M/s. Sai Exports, in connivance with Shri
Pradeep Jindal and Shri Aman Anand, indulged in undervaluation of prime
quality PU leather cloth by mis-declaring the same as ‘stock lot of PU leather
cloth mixed of different sizes / thickness / width 56” +/- 10%” and also
submitting false set of invoices showing less value and description as stock lot
and quantity in Kgs to the Customs Department for the purpose of clearance
of the impugned goods. Therefore, 1 find that the value of import goods
declared in the Bills of Entry filed by M/s. Sai Exports, New Delhi, before the
Customs Department, while seeking clearance of the import goods, is required
to be rejected in terms of Section 14 of Customs Act, 1962, read with the
provisions of Rule 12 of the Customs Valuation (Determination of Value of

Imported Goods) Rules, 2007 and re-determined on the basis of parallel

invoice retrieved from email ID of Shri Pradeep Jindal in terms of Section 14
of Customs Act, 1962, read with provisions of Rule 3 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007, in as
much as the said parallel invoices reflected the actual transaction value.
Accordingly, I find that the Customs duties have been short levied and short
paid in respect of consignments covered under the 05 Bills of Entry
mentioned at Sr. No. 1 to 5 of Annexure-I and the differential Customs duties
are recoverable from the importer. In light of the deliberate mis-declaration of
description and value by resorting to modus operandi of parallel invoicing, I

find that the provisions of Section 28(4) of the Customs Act, 1962, are
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invokable for the demand and recovery of differential Customs duties totally
amounting to Rs.70,58,028/- leviable on the 05 consignments (detailed at Sr.
No. 1 to 5 of Annexure-I), along with applicable interest in terms of Section
28AA of Customs Act, 1962. In regard to the live consignment under Bill of
Entry No. 2079599 dated 13.06.2017 and placed under seizure vide seizure
memo dated 27.06.2017, I find that the differential Customs duty on the re-
determined value, amounting to Rs.10,85,793/- (detailed at Sr. No. 6 of
Annexure-I) shall be recoverable as and when the seized goods are redeemed

by the importer.

23. Further, I find that in terms of Section 2(26) of the Customs Act, 1962,
“importer”, in relation to any goods at any time between their importation and
the time when they are cleared for home consumption, includes any owner,
beneficial owner or any person holding himself out to be the importer. In the
instant case, I find that the investigations have revealed that M/s. Sai
Exports, Delhi, was a surrogate importer and their IEC was used for import of
the impugned goods by Shri Pradeep Jindal and Shri Aman Anand, who were
the financiers and beneficiaries of the said transactions. It is also revealed
that five of the six consignments in the name of M/s. Sai Exports, New Delhi
were imported on behalf of Shri Aman Anand and one consignment cleared
under Bill of Entry No. 9202350 dated 06.04.2017, was imported on behalf of
Shri Pradeep Jindal. However, in terms of Section 2(26) ibid, | find that the
importer of all the consignments is M/s. Sai Exports, New Delhi, in as much
as Shri Simran Singh Barmi (Proprietor of M/s. Sai Exports) consciously
allowed the use of his IEC for the said imports and consequently, the

differential duties, along with interest, is required to be recovered from M/s.

Sai Exports, New Delhi. I also find that during the course of investigation,
differential duty and cash security has been paid by M/s. Sai Exports, New
Delhi. Also, in their letter received on 01.03.2018, M/s. Sai Exports, New
Delhi, have informed that they are ready to pay the differential amount and
also requested for issuance of full SCN so that they can go to Settlement
Commission as soon as possible. In view of the above facts, I find that in the
instant case, M/s. Sai Exports, New Delhi, is to be considered as the importer

for all the consignments.

24. Further, I find that the amount of differential duties of Rs.16,86,000/-
and cash security of Rs.2,71,500/- paid by M/s. Sai Exports, New Delhi,

during the course of investigation, is required to be appropriated and adjusted

against their said duty and interest liability.
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25. Further, I find that imported goods covered under Bill of Entry No.
2079599 dated 13.06.2017, having re-determined value as Rs.58,85,155/-
and placed under seizure vide seizure memo dated 27.06.2017, had been mis-
declared in material particulars in as much as the said Bill of Entry had been
filed on the basis of incorrect and false Invoices showing less value and false
description of goods as “Stock Lot of PU leather”. The examination of the said
consignment revealed that the goods were not stock lot and quantity of goods,
accurately matched, Item wise and Colour wise, with the quantity mentioned
in parallel Invoice and Packing List retrieved from email ID of Shri Pradeep
Jindal. The parallel invoices/ packing lists, in respect of other five
consignments, having re-determined assessable value of Rs.3,94,71,412/-
(details as per Annexure-I), retrieved from mail ID of Pradeep Jindal, also
mention goods by specific name, colour and quantity in meters. The value of
goods shown in parallel invoices is much higher than the value of goods
declared in the Bills of Entry, revealing mis-declaration of value in the Bill of
Entry and import documents filed before Customs. In light of these acts of
mis-declaration of value and description of subject import goods in the Bills of
Entry and import documents, I find that the subject import goods, i.e. PU
leather/coated fabric, are liable for confiscation as per the provisions of
Section 111(m) of Customs Act, 1962.

26. As the impugned goods are found to be liable for confiscation under
Section 111(m) of the Customs Act, 1962, I find it necessary to consider as to
whether redemption fine under Section 125(1) of the Customs Act, 1962, is
liable to be imposed in liey of confiscation in respect of the five consignments
(Sr. No. 1 to 5 of Annexure-I), which are not physically available for
confiscation and had not been released provisionally under any Bond/BG
executed under Section 110A of the Customs Act, 1962. The Section 125(1)

ibid reads as under:

Section 125. Option to pay fine in lieu of confiscation. — (1) Whenever
confiscation of any goods is authorised by this Act, the officer adjudging it
may, in the case of any goods, the importation or exportation whereof is
prohibited under this Act or under any other law for the time being in
force, and shall, in the case of any other goods, give to the owner of the
goods [or, where such owner is not known, the person from whose
possession or custody such goods have been seized, | an option to pay in

lieu of confiscation such fine as the said officer thinks fit.
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26.1. A plain reading of the above provision shows that imposition of
redemption fine is an option in lieu of confiscation. It provides for an
opportunity to owner of confiscated goods for release of confiscated goods, by
paying redemption fine. First of all, I find that it is well settled legal position
that when goods are not available for confiscation, redemption fine cannot be
imposed. In the matter of Commissioner of Customs (Imp.), Nhava Sheva Vs.
S.B. Impex [2017 (358) E.L.T. 358 (Tri. Mumbai)|, it was held that:

6. It is noticed that the goods on which the Revenue has sought
imposition of redemption fine were cleared and disposed of by the
appellant. The said goods are not available for confiscation. The said
goods were also not seized and released under any bond or undertaking.
In these circumstances, the same cannot be confiscated and therefore, no

redemption fine could have been imposed.

The above view has been consistently reiterated by various higher

forums/courts in various cases.

26.2. Further, in the matter of Weston Components Ltd. Vs. Commissioner of
Customs, New Delhi [2000 (115) E.L.T. 278 (SC)], it was held by the Hon’ble

Supreme Court that:

It is contended by the learned Counsel for the appellant that redemption
fine could not be imposed because the goods were no longer in the
custody of the respondent-authority. It is an admitted fact that the goods
were released to the appellant on an application made by it and on the
appellant executing a bond. Under these circumstances if subsequently it
is found that the import was not valid or that there was any other
irregularity which would entitle the customs authorities to confiscate the
said goods, then the mere fact that the goods were released on the bond
being executed, would not take away the power of the customs

authorities to levy redemption fine.

26.3. The above judgment was delivered on specific issue and facts of the
case were not discussed in detail in the said judgment. The above judgment
was delivered by the Hon’ble Supreme Court in Civil Appeal No. 7144 of 1999,
filed against the order of Hon’ble Tribunal reported at 1999 (84) ECR 259 (Tri
Delhi). In the said order, Hon’ble Tribunal discussed the issue in brief wherein
it is mentioned that the goods involved in that case were provisionally

released. Therefore, it emerges from the said judicial pronouncements that
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redemption fine can be imposed against those goods also which are not

physically available byt were provisionally released against bond.

Vadodara-I [2013 (290) E.L.T. 453 (Tri.-Ahmd.)], it was held by the Hon’ble
Tribunal that:

Moreover, in the case of Weston Components reported in 2000 (115)
E.LT. 278 (S.C.), the goods had been released provisionally under a bond
and it is nobody’s case in this case that goods were seized and released
prouvisionally under a bond. In the absence of seizure, the decision of the
Hon’ble Supreme Court in the case of Weston Components cannot be
applied.

26.5. Further, in the matter of Commissioner of Central Excise, Surat-II Vs.

Citizen Synthesis [2010 (261) E.L.T. 843 (Tri.Ahmd.)], it was held by the
Hon’ble Tribunal that:

Learned SDR on behalf of the Revenue submits that Revenue is in appeal
against the conclusion of Commissioner that clandestinely cleared goods
which are not available for confiscation, cannot be confiscated and
setting aside redemption fine of Rs. 50,000/ - imposed. He relies on the
decision of Hon’ble Supreme Court in the case of M/s. Weston
Components as reported in 2000 (115) E.L.T. 278 (S.C.), in support of his

contention that redemption fine is imposable even when the goods are not

available for confiscation. | find that the decision of Hon’ble Supreme
Court in the case of M/s. Weston Components was rendered wherein the
goods had been released to the appellant after execution of bond.
Obviously, it was the case of provisional release. Learned SDR fairly
admitted that in this case, the goods had not been provisionally released,
but removed clandestinely. Therefore, the Judgment cited by the learned
SDR is not relevant.

26.6. In the matter of Commissioner of Central Excise, Surat Vs. Gunjan

Exports
(2013 (295) E.L.T. 733 (Tri. Ahmd.)], it was held that:

5. I have considered the submissions and I find myself unable to
appreciate the submissions. The Hon’ble Supreme Court had clearly held

in the case of Weston Components Limited that when the goods are
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released provisionally on execution of bond, confiscation can be affected
even if the goods are not available. The natural conclusion is that the
goods should have been released on bond which would mean that the
goods have been taken possession of by way of seizure and
subsequently released on execution of bond. Admittedly that is not the
situation in this case also. In this case, respondents themselves have
diverted the goods and after diversion, proceedings have been initiated.
There is no seizure of the diverted goods and release of the same
provisionally on execution of bond. Therefore, the issue is covered by the
decision of the Hon’ble Supreme Court and in the absence of release on
the basis of execution of a bond, goods could not have been confiscated.
The decision of the Larger Bench of the Tribunal relied upon by the
learned Commissioner is also applicable since in this case also there is no
bond with a security is available. The B-17 Bond is a general purpose
bond undertaking to fulfil the conditions of notification and other
requirements and does not help the Revenue to confiscate the goods not
available and impose the redemption fine in lieu of confiscation. Further,
the confiscation always presumes availability of goods and presumption
normally is that goods have been seized and thereafter the proceedings
would culminate into confiscation or release. Confiscation would mean
that seized goods become the property of the Government and the party
to whom it is ordered to be released on payment of fine, will have to pay
fine and redeem the goods. When the goods have been diverted and not
released on execution of bond with conditions, the question of confiscation
of the same does not arise since goods have already become someone
else’s property. Under these circumstances, I find no merits in the appeal

filed by the Revenue and accordingly, reject the same.

26.7. In view of the above discussion and judicial pronouncements, I find that

redemption fine can be imposed only in those cases where goods are either
available or the goods have been released provisionally under Section 110A of
the Customs Act, 1962, against appropriate bond binding concerned party in
respect of recovery of amount of redemption fine as may be determined in the
adjudication proceedings. In the instant case, the impugned goods in respect
of the five consignments (Sr. No. 1 to 5 of Annexure-I) were neither seized, nor
released provisionally. Hence, neither the goods are physically available nor
bond for provisional release under Section 110A ibid covering recovery of
redemption fine is available. Therefore, 1 find that redemption fine cannot be

imposed in respect of these five consignments.
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27. Now, I proceed to consider the proposal of penalty against the importer
i.e., M/s. Sai Exports (Proprietor Shri Simran Singh Barmi). In this regard, I
find that demand of differential Customs duty totally amounting to
Rs.70,58,028/-, has been confirmed under Section 28(4) of the Customs Act,
1962, which provides for demand of duty not levied or short levied by reason
of collusion or willful mis-statement or suppression of facts. Hence, as a
natural corollary penalty is imposable on the respective importers under
Section 114A of the Customs Act, 1962, which provides for penalty equal to
duty plus interest in cases where the duty has not been levied or has been
short-levied or the interest has not been charged or paid or has been part paid
or the duty or interest has been erroneously refunded by reason of collusion or
any wilful mis-statement or suppression of facts. In the instant case, the
ingredients of wilful mis-statement and suppression of facts by the importers
has been clearly established as discussed in the foregoing paras and hence, I
find that this is a fit case for imposition of quantum of penalty equal to the

amount of duty plus interest in terms of Section 114A ibid.

28. Further, penalty has also been proposed on the importer i.e., M/s. Sai
Exports (Proprietor Shri Simran Singh Barmi), under Section 112(a) and
112(b) of the Customs Act, 1962. In this regard, I find that proviso to Section
114A stipulates that “where any penalty has been levied under this section, no
penalty shall be levied under section 112 or section 114”. Hence, I refrain from
imposing penalty on the importer under Section 112(a) and 112(b) of the
Customs Act, 1962.

29. Imposition of penalty under Section 114AA of the Customs Act, 1962,
has also been proposed on the importer i.e., M/s. Sai Exports (Proprietor Shri
Simran Singh Barmi). In this regard, [ find that the importer deliberately used
parallel invoices showing false description and value of the import goods in
order to escape their duty liability. Hence, I find that the importer had
knowingly and intentionally made, signed or caused to be made, signed and
fabricated documents presented to the Customs authorities, which they knew
were false/fabricated and incorrect in respect of the imported goods. Hence,
for the said act of contravention on their part, the importer is liable for
penalty under Section 114AA of the Customs Act, 1962.

30. Further, imposition of penalty has been proposed on M/s. Sai Exports,
New Delhi and its proprietor Shri Simran Singh Barmi, under Section 112(a)
& Section 112(b) of Customs Act, 1962 and also under Section 114AA of the
Customs Act, 1962. In this regard, I find that Shri Simran Singh Barmi has
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stated that he was aware that Shri Pradeep Jindal used to receive actual
invoices on his email IDs; that value of the import goods used to be declared
less in the Invoices presented to Customs Department; that he used to get
between Rs.30,000/- to Rs. 50,000/- per consignment. These facts were also
corroborated by Shri Pradeep Jindal and Shri Aman Anand in their respective
statements. Investigation has revealed that goods imported as stock lot of PU
leather in the name of M/s. Sai Exports, New Delhi were mis-declared with
respect to value, description and other material particulars. Shri Simran
Singh Barmi has allowed IEC of M/s. Sai Exports, New Delhi to be used for
import and clearance of goods by mis-declaration of value and other material
particulars in the Bills of Entry and import documents. He also acquired
possession of the goods and sold them to Shri Aman Anand and Shri Pradeep
Jindal despite knowing that the said goods were imported by way of multiple
mis-declarations. By the above acts of commission and omission, Shri Simran
Singh Barmi (proprietor of M/s. Sai Exports, New Delhi) rendered the subject
import goods, i.e. PU leather/coated fabric, having re-determined assessable
value of Rs.3,94,71,412/- (details at Sr. 1 to 5 of Annexure-l) liable for
confiscation as per provisions of Section 111(m) of Customs Act, 1962 and
therefore, 1 find that Shri Simran Singh Barmi is liable for penalty as per
provisions of Section 112(a) & Section 112(b) of Customs Act, 1962. Further,
he has allowed use of invoices showing false value for clearance of said goods.
As such he has rendered himself liable to penalty as per provisions of Section
114AA of Customs Act, 1962. Also, by the above acts of commission and
omission, Shri Simaran Singh Barmi (proprietor of M/s. Sai Exports, New
Delhi) has rendered subject import goods, i.e. PU leather/coated fabric,
covered under Bill of Entry No. 2079599 dated 13.06.2017, having re-
determined assessable value of Rs.58,85,155/- (Sr. No. 6 of Annexure-I) liable
for confiscation as per the provisions of Section 111(m) of Customs Act, 1962
and therefore, I find that Shri Simran Singh Barmi is liable for penalty as per
provisions of Section 112(a) of Customs Act, 1962. Further, he has allowed
use of invoices showing false value for clearance of goods covered under Bill of
Entry No. 2079599 dated 13.06.2017. As such, he is liable to penalty as per
provisions of Section 114AA of Customs Act, 1962. However, I find that M/s.
Sai Exports is a proprietorship firm owned by Shri Simaran Singh Barmi and
legally, a proprietorship firm & its proprietor are the same legal entity. As
penalty under Sections 114A and 114AA have been imposed on M/s. Sai
Exports, therefore I find that separate penalty is not imposable on M/s. Sai
Exports (proprietor Shri Simran Singh Barmi), as per provisions of Section

112(a) & 112(b) and Section 114AA of Customs Act, 1962.

Page 54 of 62



31. Imposition of penalty on Shri Pradeep Jindal (proprietor of M/s.
Pradeep Impex, Delhi) has been proposed under Section 112(a) & Section
112(b) of Customs Act, 1962 and also under Section 114AA of the Customs
Act, 1962. In this regard, I find that Shri Pradeep Jindal used to remain in
contact with suppliers and placed orders on behalf of M/s. Sai Exports, New
Delhi; that actual invoices used to be received by Shri Pradeep in his email
account; that out of the six consignments imported in the name of M/s. Sai
Exports, New Delhi one consignment was sold to him. Shri Pradeep Jindal
has also accepted in his statement that actual invoices, including that
pertaining to consignments imported in the name of M /s. Sai Exports, New
Delhi used to be received by him in his email account; that value of goods
used to be declared less in terms of USD / Kgs before Customs. Investigation
has established that actual (parallel) invoices for goods to be cleared in the
name of M/s. Sai Exports, New Delhi used to be received by him in his email
ID and he forwarded said documents to Shri Aman Anand. Shri Pradeep
Jindal also engaged in acquiring possession and further selling of goods
imported in the name of M/s. Sai Exports, New Delhi despite knowing that
the said goods were being imported by declaring less value and being mis-
declaration in other relevant particulars. By the above acts of commission and
omission, Shri Pradeep Jindal has rendered subject import goods, i.e. PU
leather/coated fabric, listed at Sr. No. 1 to 5 of Annexure-I, having re-
determined assessable value of Rs.3,94,71,412/- (Sr. No. 1 to 5 of Annexure-I)
liable for confiscation as per the provisions of Section 111(m) of Customs Act,
1962 and therefore, I find that Shri Pradeep Jindal is liable to penalty as per
provisions of Section 112(a) & Section 112(b) of Customs Act, 1962. Further
from the mail correspondence with supplier, it was found that the documents
to be presented to Customs used to be prepared on the instruction of Shri
Pradeep Jindal and Aman Anand. Hence, I find that Shri Pradeep Jindal had
knowingly and intentionally made, signed or caused to be made, signed and
fabricated documents presented to the Customs authorities, which they knew
were false/fabricated and incorrect in respect of the imported goods. Hence,
for the said act of contravention on their part, Shri Pradeep Jindal is liable for
penalty under Section 114AA of the Customs Act, 1962. Also, by the above
acts of commission and omission, Shri Pradeep Jindal has rendered subject
import goods, i.e. PU leather/coated fabric, covered under Bill of Entry No.
2079599 dated 13.06.2017, having re-determined assessable value of
Rs.58,85,155/- (Sr. No. 6 of Annexure-I) liable for confiscation as per the
provisions of Section 111(m) of Customs Act, 1962 and therefore, Shri
Pradeep Jindal is liable to penalty as per provisions of Section 112(a) of

Customs Act, 1962. Since, first Invoice and Packing List, in respect of Bill of
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Entry No. 2079599 dated 13.06.2017, showing false value and description
was also found in his email account revealing that the said documents had
been forwarded to Customs Brokers/Shri Simran Barmi/Shri Aman Anand,
for use in clearance of goods. Therefore, | find that Shri Pradeep Jindal is
liable for penalty as per provisions of Section 114AA of Customs Act, 1962, in
respect of goods covered under Bill of Entry No. 2079599 dated 13.06.2017.

32. Imposition of penalty on Shri Aman Anand (proprietor of M/s. Aman
Impex, New Delhi) has been proposed under Section 112(a) & Section 112(b)
of Customs Act, 1962 and also under Section 114AA of the Customs Act,
1962. In this regard, I find that Shri Aman Anand has stated in his statement
that actual import documents used to be received by Shri Pardeep in his
email account; that for the purpose of custom clearance other set of
documents used to be received through Banks or through DHL courier; that
value of goods used to be at rates similar to rates at which PU leather was
imported at Mundra Port; that actual value as per invoices received in mail
used to be around twice the value shown in documents filed before Customs
Department; that out of total six consignments, one consignment was
imported on behalf of Shri Pradeep Jindal and 5 consignments were imported
on behalf of him (Aman); that said differential amount was to be paid to
suppliers; that confirmation of correctness of details in checklist used to be
confirmed by either him or Shri Simran or Shri Pradeep. Shri Simran has
stated that money for purchasing consignments used to be received from Shri
Aman. Further mails of actual parallel invoices received from suppliers used
to be forwarded to him by Shri Pradeep Jindal. Therefore, Shri Aman Anand
was aware that actual price of goods was much more than that shown in the
Bills of Entry and the description of goods was also mis-declared which were
filed in the name of M/s. Sai Exports, New Delhi. Shri Aman Anand was also
engaged in acquiring possession and further selling of goods imported in the
name of M/s. Sai Exports, New Delhi despite knowing that the said goods
were being imported by declaring less value and being otherwise mis-declared.
By the above acts of commission and omission, Shri Aman Anand has
rendered subject import goods, i.e. PU leather/coated fabric, cleared under
Bills of Entry listed at Sr. No. 1 to 5 of Annexure-I, having re-determined
assessable value of Rs.3,94,71,412/- liable for confiscation as per the
provisions of Section 111(m) of Customs Act, 1962 and therefore, 1 find that
Shri Aman Anand is liable to penalty as per provisions of Section 112(a) &
Section 112(b) of Customs Act, 1962. As he was very well aware and actively
abetted the use of invoices showing false value and description in clearance of

goods, therefore, I find that Shri Aman Anand is also liable to penalty as per

Page 56 of 62



13.06.2017.

33. In regard to the quantum of penalty to be imposed on Shri Pradeep
Jindal and Shri Aman Anand, I find that sub-para (ii) of Section 112 of the

or suppression of facts, Hence, I find that in cases where ingredients of
collusion or willful mis-statement or suppression of facts are present, the
quantum of penalty is not limited by the provisions of Section 112(ii) and the
Same can go upto the quantum as provided under Section 114A of the
Customs Act, 1962. In the instant case, the ingredients of willful mis-
statement and suppression of facts by Shri Pradeep Jindal and Shri Aman
Anand have been clearly established as discussed in the foregoing paras and
hence, I find that the quantum of penalty to be imposed on Shri Pradeep

Jindal and Shri Aman Anand shall not be limited by the provisions of Section
112(ii) and can go upto the amount prescribed under Section 114A ibid.

34. In view of the forgoing discussions and findings, I pass the following

order:-

:::ORDER:::

34.1. In respect of Show Cause Notice F. No. DRI/AZU/GRU/Sai-PUF/Int-
32/2017 dated 12.12.2017-
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(1)

(i)

(i)

(iv)

(vii)

(viii)

I hereby reject the value of import goods i.e. PU leather/coated fabric’
declared in Bill of Entry No. 2079599 dated 13.06.2017, under Rule 12
of Customs Valuation (Determination of prices of the imported goods)
Rules, 2007, read with Section 14 of Customs Act, 1962 and order to
re-determine the same as Rs.58,85,155/- in terms of the provisions of
Section 14 of Customs Act, 1962, read with Rule 3(1) of the Customs

Valuation (Determination of value of imported goods) Rules, 2007.

I order to confiscate the import goods i.e. PU Jeather/coated fabric’
covered under Bill of Entry No. 2079599 dated 13.06.2017, having re-
determined value of Rs.58,85,155/-, as per the provisions of Section
111(m) of Customs Act, 1962. However, 1 give an opportunity to the
importer, M/s. Sai Exports, New Delhi, to redeem the said confiscated
goods on payment of redemption fine of Rs. 12.00,000/- (Rupees Twelve
Lakhs only) under Section 125 of the Customs Act, 1962. The
differential duty of Rs.10,85,793 /- on the re-determined value shall also

be payable upon redemption of the impugned goods.

[ impose penalty of Rs.6,00,000/- (Rupees Six Lakhs only) on the
importer, M/s. Sai Exports, New Delhi, under Section 112(a) of the
Customs Act, 1962.

I impose penalty of Rs.6,00,000/- (Rupees Six Lakhs only) on Shri
Aman Anand (proprietor of M/s. Aman Impex, New Delhi), under

Section 112(a) of the Customs Act, 1962.

I impose penalty of Rs.5,00,000/- (Rupees Five Lakhs only) on the

importer, M/s. Sai Exports, New Delhi, under Section 114AA of the
Customs Act, 1962.

[ impose penalty of Rs.5,00,000/- (Rupees Five Lakhs only) on Shri
Aman Anand (proprietor of M/s. Aman Impex, New Delhi), under

Section 114AA of the Customs Act, 1962.

I order to appropriate the cash security of Rs.2,71,500/- deposited
during the course of investigation against the redemption fine/penalty

imposed above.

[ impose penalty of Rs.6,00,000/- (Rupees Six Lakhs only) on Shri
Pradeep Jindal under Section 112(a) of the Customs Act, 1962,
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(ix)

I impose penalty of Rs.5,00,000/- (Rupees Five Lakhs only) on Shri
Pradeep Jindal under Section 114AA of the Customs Act, 1962.

34.2. In respect of Show Cause Notice F. No. DRI/AZU/GRU/Sai-PUF/Int-
32/2017 dated 27.09.2018:

(1)

(iii)

(iv)

(v)

[ hereby reject the value of import goods i.e. ‘PU leather/coated fabric’
declared in Bills of Entry listed at Sr. No. 1 and 3 to 5 of Annexure-I,
under Rule 12 of the Customs Valuation (Determination of prices of the
imported goods) Rules, 2007, read with Section 14 of Customs Act,
1962 and order to re-determine the same as mentioned in column No.
12 of Annexure-I, in terms of provisions of Section 14 of Customs Act,
1962 read with Rule 3(1) of the Customs Valuation (Determination of
value of imported goods) Rules, 2007,

I confirm the demand of differential duties of customs aggregating to
Rs.40,75,175/- (Rupees Forty lakh seventy five thousand one hundred
seventy five only) in respect of consignments, listed at Sr. No. 1 and 3 to
S of Annexure-I, evaded by the importer M/s. Sai Exports, New Delhi,
on the said goods, under Section 28(4) of the Customs Act, 1962, along
with interest applicable under provisions of Section 28AA of the
Customs Act, 1962.

I order to appropriate the amount of Rs.16,86,000/- (Sr. No. 1 and 3 of
Table 2 at Para 5) paid by M/s. Sai Exports, New Delhi, during the
course of investigation, against the differential duties of customs &

other dues confirmed against them.

[ order to confiscate the import goods i.e. ‘PU leather/coated fabric’
covered under Bills of Entry listed at Sr. No. 1 and 3 to 5 of Annexure-I,
having re-determined value as mentioned in column No. 12 of
Annexure-1, as per the provisions of Section 111(m) of Customs Act,
1962. However, as the said import goods are not physically available for
confiscation, therefore I refrain from imposing any redemption fine in

lieu thereof.

I impose penalty equal to the duty i.e., Rs.40,75,175/- plus interest

thereon, on the importer M/s. Sai Exports, New Delhi, in respect of Bills
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(vi)

(vii)

(viii)

(xi)

of Entry listed at Sr. No. 1 and 3 to 5 of Annexure-I, under Section
114A of the Customs Act, 1962.

I refrain from imposing penalty on the importer M/s. Sai Exports, New
Delhi, under Section 112(a) & Section 112(b) of the Customs Act, 1962,
in respect of Bills of Entry listed at Sr. No. 1 and 3 to 5 of Annexure-I as

penalty is already imposed under Section 114A of Customs Act, 1962.

I impose penalty of Rs.10,00,000/- (Rupees Ten Lakhs only) on the
importer M/s. Sai Exports, New Delhi, in respect of Bills of Entry listed
at Sr. No. 1 and 3 to 5 of Annexure-I, under Section 114AA of the
Customs Act, 1962.

I hereby reject the value of import goods i.e. ‘PU leather/coated fabric’
declared in Bill of Entry listed at Sr. No. 2 of Annexure-I, under Rule 12
of Customs Valuation (Determination of prices of the imported goods)
Rules, 2007, read with Section 14 of Customs Act, 1962 and order to
re-determine the same as mentioned in column No. 12 of Annexure-I, in
terms of provisions of Section 14 of Customs Act, 1962 read with Rule
3(1) of the Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007.

I confirm the demand of differential duties of customs aggregating to
Rs.29,82,853/- (Rupees Twenty nine lakh eighty two thousand eight
hundred fifty three only) in respect of consignment listed at Sr. No. 2 of
Annexure-I, evaded by the importer M /s. Sai Exports, New Delhi, on the
said goods, under Section 28(4) of the Customs Act, 1962, along with
interest applicable under provisions of Section 28AA of Customs Act,

1962.

I order to confiscate the import goods i.e. ‘PU leather/coated fabric’
covered under Bill of Entry listed at Sr. No. 2 of Annexure-I, having re-
determined value as mentioned in column No. 12 of Annexure-I, as per
the provisions of Section 111(m) of Customs Act, 1962. However, as the
said import goods are not physically available for confiscation, therefore

I refrain from imposing any redemption fine in lieu thereof.

I order to impose penalty equal to the duty i.e., Rs.29,82,853/- plus

interest thereon, on the importer M/s. Sai Exports, New Delhi, in
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

respect of Bill of Entry listed at Sr. No. 2 of Annexure-I, under Section
114A of the Customs Act, 1962,

[ refrain from imposing penalty on the importer M/s. Sai Exports, New
Delhi, under Section 112(a) & Section 112(b) of the Customs Act, 1962,
in respect of Bill of Entry listed at Sr. No. 2 of Annexure-I.

I impose penalty of Rs.8,00,000/- (Rupees Eight Lakhs only) on the
importer M/s. Sai Exports, New Delhi, in respect of Bill of Entry listed
at Sr. No. 2 of Annexure-I, under Section 114AA of the Customs Act,
1962.

I impose penalty of Rs.25,00,000/- (Rupees Twenty Five Lakhs only) on
Shri Pradeep Jindal under Section 112(a) & Section 112(b) of the
Customs Act, 1962.

[ impose penalty of Rs.25,00,000/- (Rupees Twenty Five Lakhs only) on
Shri Pradeep Jindal under Section 114AA of the Customs Act, 1962.

[ impose penalty of Rs.20,00,000/- (Rupees Twenty Lakhs only) on Shri
Aman Anand under Section 112(a) & Section 112(b) of the Customs Act,
1962.

I impose penalty of Rs.20,00,000/- (Rupees Twenty Lakhs only) on Shri
Aman Anand under Section 114AA of the Customs Act, 1962.

(Sanjay Kumar Agarwal)
Principal Commissioner,
Custom House, Mundra.

BY RPAD / HAND DELIVERY

F.No. VIII/48-19/Adj/Pr.Commr./MCH/18-19 Dated: 19.06.2019

To;

1. M/s. Sai Exports (IEC No. 0515040681),

877, Ground Floor, Ashoka Palace,
Joshi Lane, Karol Bagh,
New Delhi — 110005.
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Copy

()
(i)

. M/s. Aman Impex,

C 4/6, Model Town, 1st Floor, Back Side,
Delhi — 110009.

. M/s. Pradeep Impex,

KP-87, Pithampura, Nr. City Park Hotel,
Delhi.

. Shri Simran Singh Barmi, Proprietor of M/s. Sai Exports,

(IEC No. 0515040681),

877, Ground Floor, Ashoka Palace,
Joshi Lane, Karol Bagh,

New Delhi — 110005.

. Shri Aman Anand, Proprietor of M/s. Aman Impex,

C 4/6, Model Town, 1st Floor, Back Side,
Delhi — 110009.

. Shri Pradeep Jindal, Proprietor of M/s. Pradeep Impex,

KP-87, Pithampura, Nr. City Park Hotel,
Delhi.

to:

The Chief Commissioner of Customs, CCO, Ahmedabad.
The Additional Director General, DRI, Zonal Unit, Ahmedabad.

(iii) The Deputy/Assistant Commissioner (RRA), Customs, Mundra.

(iv) The Deputy/Assistant Commissioner (TRC), Customs, Mundra.

(v)

The Deputy/Assistant Commissioner (Disposal), Customs, Mundra.

\/(vﬂ The Deputy/Assistant Commissioner (EDI), Customs, Mundra.

(vii) Guard file.
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