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CUSTOM HOUSE: MUNDRA, KUTCH

Phone No.02838-271165/66/67/68 FAX.No.02838-271169/62

) OFFICE OF THE PRINCIPAL COMMISSIONER OF CUSTOMS, |

[ MUNDRA PORT & SPL ECONOMIC ZONE, MUNDRA-370421

1
|

Commissioner of Customs,
Custom House, AP & SEZ. Mundra,

'i File No. - | VII/48-15/Adj/Pr.Commr./MCH/2017-1 8 : ,\*H.
B. Order-in- Original No. ‘| MUN-CUSTM-000-COM-01-13-19 : S
C. Passed by | Shri Sanjay Kumar Agarwal

Gali, Sanoli Road, Panipat, Haryana-132103.

Haryana-132103.

D. Date of order / Date of issue - | 02.042018/64,04 2018 Custom Houg

E. SCN No. & Date ¢ | E.No. S/IS-IO/ENQ/SHB/CHM/]7-18 dated 13.102017. 5

F. Noticee(s)/Party/ | 1.M/s Aditya Loomtex, Near Goyal Marbel House, Lakhina
Importer

2. Shri Tushar Tilak Raj, D/ 1649, Ansal Sushant City,\ Panipat,

1. g Sl e AT 1 1o T 1] ST 3

This Order - in - Original is granted to the concerned free of charge.
2, uﬁﬁéw&rwaﬁam%w%ﬁﬁ‘smw Srdiet Frammaeht 1982  fram 6(1) %
ufed e e Sififram 1962 BT 4R 120 A (1) & fcfa wom - 3 IR gt & 2 Fa 0 od w
3diel R Jepar 3-
Any person aggrieved by this Order - in - Original may file an appeal under Section 129 A (1) (a) of
Customs Act, 1962 read with Rule 6 (1) of the Customs (Appeals) Rules. 1982 in quadruplicate in
Form C. A. -3 to:

“ﬂﬁumqﬁmmmﬁmwwﬁﬁuuﬁm, ufdm Sier e 2 v, agareht wam,
"t Surds, fnfr firer & o, Rrdm diee ST, JEHATATE 380 004” “Customs Excise &
Service Tax Appellate Tribunal, West Zonal Bench.2™ floor, Bahumali Bhavan, Manjushri Mill Compound,
Near Girdharnagar Bridge, Girdhanagar PO, Ahmedabad 380 004 "

3. 3@ a@aﬂﬁmﬁaﬁﬁmﬁaﬁméﬂﬂma@aaﬁmm [
Appeal shall be filed within three months from the date of communication of this order.
4. IT U B Y 1000/-FT P YD fewe o S AR et 3 oor, G RUTSESEOR Gf
G 91 &H AT Y, 5ooof-mmwﬁ$aammarf%wﬁw.m T T1 ¢ ufe are =
ﬁmﬁﬁmmm@rmﬁma 10,000/ mwwﬁmmmmaﬁw,ﬁ
oIS 7 WM T e S0 F aifies 7om 3 | e BT YA @osdls 4 smeika e & g
Iﬁlﬁn%ﬂa{ﬁw%ﬁmw@a%ﬁtﬁﬂ@m P B U AT R % I S [qream &
I febar s

Appeal should be accompanied by a fee of Rs. 1000/- in cases where duty, interest, fine or penalty demanded is
Rs. 5 lakh (Rupees Five lakh) or less, Rs. 5000/- in cases where duty, interest, fine or penalty demanded is more
than Rs. 5 lakh (Rupees Five lakh) but less than Rs.50 lakh (Rupees Fifty lakhs) and Rs.10.000/- in cases where
duty, interest, fine or penalty demanded is more than Rs. 50 lakhs (Rupees Fifty lakhs). This fee shall be paid
through Bank Draft in favour of the Assistant Registrar of the bench of the Tribunal drawn on a branch of any
nationalized bank located at the place where the Bench is situated.

5. 3 ardier U¥ mTers e iR 3 qed 5 TUY DI BI T TaiH 366 T GorT 13w a1
TR TR STe-1, e e SHUTH, 1870 % T weog & ded i 0.50 U % 1P W e
T T69 ST 91180 |
The appeal should bear Court Fee Stamp of Rs.5/- under Court Fee Act whereas the copy of this order

attached with the appeal should bear a Court Fee stamp of Rs.0.50 (Fifty paisa only) as prescribed under
Schedule-I, Item 6 of the Court Fees Act, 1870.

6. S1Te 19 & WY SIfe) 20 G o 35 YA &1 I e farar s anfed) |

Proof of payment of duty/fine/penalty etc. should be attached with the appeal memo. 37tie UsId &
Y, Y e (3rdier) P, 1982 3R CESTAT (s s, 1982 it HTE % re far o ARy
[While submitting the appeal, the Customs (Appeals) Rules, 1982 and the CESTAT (Procedure) Rules
1982 should be adhered to in all respects.

2 waﬁm%ﬁw%@mwmwmmﬁmﬁa 3141 GUE H, Wgl Fae gufr
forame & &1, =amafe<or % waer i S BT 7.5% YA AT ERM - An appeal against this order shall
lie before the Tribunal on payment of 7.5 % of the duty demanded where duty or duty and penalty are
in dispute, or penalty, where penalty alone is in dispute.

Sub: SCN F No. s/1 5-10/ENQ/SIIB/CHM/17-18 dated 13.102017 issued to M/s Aditya Loomtex,
Near Goyal Marbel House, Lakhina Gali, Sanoli Road, Panipat, Haryana-132103 and others.

4
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BRIEF FACT OF THE CASE :-

An intelligence gathered by DRI, Ahmedabad indicated that M/s Aditya Loomtex,
Near Goyal Marbel House, Lakhina Gali, Sanoli Road, Panipat, Haryana-132103 (hereinafter
referred to as “the importer”), were importing goods namely Polyester Woven Fabrics
(classifiable under CTH-5407) by mis-declaring the same as “100% polyester printed bed
cover” and classifying the same under CTH- 6304, thereby evading payment of higher
Customs duty leviable thereon. Polyester woven fabrics falling under chapter 5407 attract
basic Customs duty @ 10 % advalorem or Rs 11/- to 87/- per Sqm or Rs 115 to Rs 150/ per
Kg whichever is higher. Whereas the “Polyester Printed Bed Cover” falling under Chapter
6304 attracts basic Customs duty @ 10% advalorem. Intelligence further suggested that the
importer had filed one bill of entry with the following details.

Sr. | Bill ofentryno | Description of the goods as declared Assessable No of
no. and date by the importer Value (INR) pieces

- g
8588171 dated 100% Polyester Printed Bed Cover

1 17.02.2017 Specification 230x235 cm (19200 27.63,069/- 19,200
Pcs)
2. The above live consignment were examined by officers of Special Intelligence

Investigation Branch (SIIB), Customs, Mundra vide panchnama dated 01.05.2017 (RUD-1 of
SCN). During the course of the examination, it was found that there were 320 packages (60
pieces per package) of rectangular shape of printed fabrics, folded and loosely stitched from

two sides. The measurement of the textile material of the goods was 230 cms X 235 cms.

3. Representative sample was drawn from the said consignment and forwarded to the
Textiles Committee, Mumbai vide letter F.No S/ 15-10/Eng/SIIB/CHM/17-18  dated
09.05.2017 (RUD-2 of SCN) for ascertaining whether the said samples fall under the category

of “madeups” as defined under HSN (Harmonized System of Nomenclature).




Mumbai was received at Mundra Custom House and opined
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Test Report No. 0153031718-971 dated 06.06.2017 (RUD-3) of Textiles Committee

b

as  under:-

T - LABORATORIES
e g TEXTILES COMMITTEE
T HATHY, WRE TR Ministry of Textiles, Government of India
o W v FTE Textile Laboratory & Research Centre
. 71 ¥, wdr e, . Balu Road, Prabhadevi Chowk,
FHTEET, gﬁ - 400 025. Prabhadevi, Mumbai-409 025,

Tel, : +91-22-6652 7541 / 545 / 550 Fax = +91.22-6652 7554

IE§T REPORT Format No. 06/26B/03

Test Report No: 01530317 18-871 _ Date:
Name & Address of Customer OFFICE OF THE PRINCIPAL
COMMISSIONER CF CUSTOMS:

Custom House, |
|M.P. &S .E.Z. Mundra (Kutch)-370421 |

|Sample forwarding letter No. & date:  |F.Noc. S/15-10/Enq/SIIB/CHM/2017-18/1097 dt 951"
{ (Test Memo No. B0 did.9.5.17)

|Date of receipt of sample 17 May 2017 e
\Buyers Name & address (Optional):  |Aditya Loomtex ~

|Customer Sample No. BE No.8588171/17.02.17 Lab. Sample N..
Sample Description: Bed Cover Woven 100% Polyester 0153031718-971
| Size 230 x 235 CM-m/r,

Sample Characteristics: Fabric |
|Date of Performance of Tests: 17 May 2017 - 05 Jun 2017 |

TEST RESULTS
Sample Mark [

Laboratory Sample Na, 5 0153031718-971 |

1__identfication of fiore ( IS 667:1981) |
Warp & Weft| Polyester
’z_— Fibre Blend Composition (%).. [
Polyester] 100
3 Weight of Sample { TC/Lab TM-03} -
Weight per Square meter (g)| k1S 108
4 :Whemer made of stapie spun yarn/Filament yarn /Staple spun Fibre ((In house}) | |
| Warp Filament yarn !
| Wet! Cannot be ascertained as the yarn
| ruptures on untwisting
Percentage of Staple / Filamen! Yar / Staple Fiore|
Filament varn 50.6 |
Cannat be ascertained | 49.4

5 Whether Texturised/ Non texturised yarn (In house) ;
i Warp Texturised Yarn

| | Weft|Cannot be ascertained as the yarn,
g | ruptures on untwisting
|

Percentage of Texturised/ Non Texturised yarn !
Texturised Yarn 50.6
Cannot be ascertained 49.4
& Whether Woven/Knitted/Non woven = Woven
Whether Unbleached/Bleached/Dyed/Printed/Yarns of Different Colour (In house) Printed
8 Whether made of High tenacity yarn (In house) Sample is not made of high
tenacityyam |

~

tizaf \:i,o ’\.'(a. f

Sumple not drawn by Textlley Commitiee, Results rebate ealy fa sample tested. 5 *j Ex
Fhis test report shadi not be published in sy farm without the explicit writton consent of (e Signature,d.Seal of the Officer

Please quote Test Report No. and dute [or all future cor en
Sample conditioncd and tested a1 a temp, of 275 2° C (instead of 2021 + 21" Chand 658 + 2% RH wherever 150 ASTAM /A ATCU test methods adopted.
Complaints, if any, are o be received within 45 days of date of issur of the test report 3

N =

Y ce
3

Avail of services of Textiles Commitiee - Most Reliable and Most Accurate

b
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Ei LABORATORIES
T i FEXTILES COMMITTEE
T wETe, W ESREad Ministry of Textiles, Government of India
e SETTEEN U3 STTHENA BR Textile Laboratory & Research Centre
6. L e, waTEar 4= . Balu Road. Prabhadevi Chowk,
e, Hwd — 400 025. Prabhadevi. Mumbai-400 025.
Tel - 91-22-6652 7541 545 7 550 Fax 9].22-6652 7554

Format No. 06/26B/03

TEST REPORT
| Test Report Nq‘70153031718-971 Date: 06 Jun 2017

F.No. 5/15-1 DfE.anSIIBICHMIZN 7-18/1097 dt. 9.5.17
Test Memo No. 80 dtd.9.5.17

Sample forwarding letter No. & date:
Buyers Name & address Optional); __|Aditya Loomtex
mple No. BE No.8588171/ 17.02.17

[Customer Sa ’
TEST RESULTS
Sample Mark -
0153031718-971

|Laporatory Sample No.

g |IHS Code (| EP& QA)
| ™ Whetner sample fall unger the category of "madeups” as defined under the HSN| Sample cannot be classified as |
"madeups” but may be
appropriate!y classified as
“Bolyester woven fabric”
Could not ascertain whether the
weft yarn s filament yarn or staple
spun yarn. Hence, appropriate
H.S. co i

Correct gescription and classification of the sample

de is not provided.

\,1\}\ t&\\_ﬂ:‘\_&ﬂcer

Slgnu:.ur! & Seal of the
Page 2 of 2

Sample not drawn by Testiles Commitiee, Resulis relate unly (n sample © wied.
1 tsi dest peport shill not I publivherd in any form without the explicit written consent of the Textites € amaiiee.

Ploase quote 1ot Report No and date for all v reesg ot
Sample conditioned and tested ot o temp, of 17 % 2" (instend of 2021 4 21" C) and 654 2% RIL wherever 180/ ASTM /A ATCC test methods adopted.
Complaints, ifany, are 1o b received within 45 days of date of issne of the lest report.

Avall of services of Textiles Committee - Most Reliable and Most Accurate.

4. In view of the above, 19200 pcs of polyester woven fabrics (size 230 cms X 235 cms)
imported vide bill of entry no 8588171 dated 17.02.2017 by mis-declaring the same as “100%
Polyester Printed Bed Cover (size 230 cms X 235 ems)” totally valued at Rs.27,63,069/- were
placed under seizure under the provisions of the Customs Act, 1962 vide seizure memo dated

01.05.2017 (RUD-4 of SCN), under reasonable belief that the same were liable for
confiscation under the Customs Act, 1962.

5. Another set of sample taken from the bill of entry No. 8588171 dated 17.02.2017 was
sent to ATIRA (Ahmedabad Textile Industry’s Research Association), Ahmedabad, vide
letter F.No S/15-10/Eng/CHM/17-18 dated 09.05.2017 (RUD-5 of SCN) for ascertaining

whether the said fabrics are made up of filament yarn/ staple yarn and to ascertain the other

4



010 NO. MUN-CUSTM-000-COM-01 -18-19

components of the fabric which the Textiles Committee was unable to ascertain. ATIRA, vide
their test report no CTD/68-2/ dated 15.05.2017 (RUD-6 of SCN) confirmed that the samples
are made up of 100% polyester. The fabric is woven and printed. It contains all texturized
filament yamns in both warp and weft. The filaments of weft are getting broken due to
peaching process done on fabric. In the report dated 15.05.2017, ATIRA also confirmed that
“As the fabric has been peach finished, the filament yarns are damaged. Hence actual strength
of the warp and weft yarns used in making the fabric cannot be determined. Generally, high

tenacity yarns are not used in home textiles. These are used in Industrial fabrics”. The details

of the report as under,-

E
—
'

AHMEDABAD TEXTILE INDUSTRY'S
 RESEARCH ASSOCIATION
| P.O.: Amb di Vistar, At dabad-380015. India
Phone : (079) 2630 7921- 7922 - 7923 -5132
Fax : (079) 2630 4677 - 1969 - 5131

E-mail : atiraad1@sancharnet.in Website s www.atira.in
A : ’ : CTDIGé—W =

Date: 15/05/2017

FEHENTE T FANT T HRTH
.5, AT AT, ST - 380015, WIE
@ : (079) 2630 7921 - 7922 - 7923 - 5132 |
T « (079) 2630 4677 - 1968 - 5131
-5 : aliraad1@sanchamet.in FamTee - www.atirain

To

Deputy Commissioner(SIIB)

Office of The Principal Commissioner of Customs
Customs House, Port User Building

Mundra Port & SPL Economic Zone

Mundra, Kutch

Gujarat-370 421

K.A.: Mr. T. Samaya Murali

Sub: The Test Report of the sample submitted in the sealed cover

Ref: F. No S/15-10/Eng/CHM/17-18/263 dated 11.05.2017
Test memo No-67 dt 09/05/17

BE No. & Date 8588171 dit. 17.02.2017

Party Name: M/s. Aditya Loomiex ,Paniat ,Haryana.

Date of receipt of Sample at ATIRA: 121052017

Description of Goods: Bed Cover Woven 100% Polyester (220X225 cms)

Test report

« Unstitched Fabric Size 229x220 cms

« The fabric contains 100% polyester.

« The fabric contains all texturised filament yarns in warp and weft
Tha filaments of wefl are getting broken due to peaching process given to the fabric.

« The fabric is woven and printed

« As the fabric has been peach finished, the filament yarns are damaged. Hence
actual strength of warp and weft yarns used in making the fabric cannot be
determined Generally, high tenacity yarns are not used in home textiles. These are
used in industrial fabrics.

Regards,
1

0

Pra

Bipasha Maiti/ D.S. Trivedi
Chemical Technology Division

3 Page 10f1
tested samples will be kept for 45 days from the date of this report, and then dis;ard_ed
Ecnrical information of client only. Not for advertisement, promotion, publicity or litigation

SR
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6. In view of the above, it appeared that the noticee had declared their goods as “100%
Polyester Printed Bed Cover” falling under chapter 63041990 attracting basic customs duty @
10% Ad valorem. As per Chapter Note 1 of Chapter 63 “Sub-chapter I applies only to

madeup articles. of any textile fabrics”. Sub-chapter I covers goods falling under chapter
heading 6301 to 6307 and madeups are defined under Note 7 of Section XI “Textile and
Textile Articles”. Plain reading of chapter note 1 of chapter 63 clearly implies that if the
goods imported do not fall under the category of “madeups” they cannot be classified under
chapter 63 of the Customs Tariff. In view of the opinion of the Textiles Committee, it
appeared that the said goods do not fall under the category of “madeup”. The said goods
appeared to be mis-declared by M/s Aditya Loomtex, Panipat, Haryana as “polyester printed
bed cover” and do not fall under chapter 63041990 of the Customs Tariff, as declared by the

importer.

7 The goods imported by the noticee vide bill of entry No. 8588171 dated 17.02.2017 as
detailed in Annexure “A” to the SCN. have been categorized and classified as “polyester
woven fabric” by the Textiles committee and ATIRA, Ahmedabad. It appeared that “polyester
woven fabrics™ fall under chapter 54 or 55 of the Customs Tariff depending on the type of
yarn used in the weaving of such fabrics. From the details of the test report of the Textiles
committee, in respect of the said consignment, it appeared that the warp component was more
than 50% and the weft component was cannot be ascertained by weight. ATIRA, Ahmedabad
in their test report has identified the yarn in the warp and weft as “texturized yarmn” and since
the fabric has undergone a process of peaching, the same was getting broken/ruptured.
Chapter 5407 of the Customs Tariff deals with “Woven fabrics of synthetic filament yarn,
including woven fabrics obtained from materials of heading 5404” and Chapter 5512 to
chapter 5516 of the Customs Tariff deals with * Woven fabrics of Synthetic Staple Fibre”. In
the instant case, the fabric is “made out of filament yarn, which is texturized”. Hence the said

fabrics are appropriately classifiable under chapter 5407 of the Customs Tariff. Hence the said
fabrics are appropriately classifiable under chapter 5407 of the Customs Tariff.

8.1.  Fabric made out of high tenacity yarns are mostly used for Industrial purpose and
textile fabric in the instant case are mostly meant for the manufacture of textile articles used
in household and not in Industries. Accordingly. the goods in the instant case cannot be
classified under chapter 540710 of the Customs Tariff. Further these fabrics are not woven by
strips and are not fabrics specified in Note 9 to Section XI, hence, they do not fall under
chapter 540720 or 540730 of the Customs Tariff. The fabric is made up of 100% Polyester
Filament Yarn but not of any Nylon or other Polyamides, hence, the CTH 540740 is also not

applicable in the instant case.

8.2.  Chapter 540750 covers “other woven fabrics, containing 85% or more by weight of
textured polyester filaments;” In the instant case as evident from the test report issued by
ATIRA, Ahmedabad as discussed in the foregoing para, that the fabric is made entirely of

“texturized yarn”™ and hence it appeared that the same falls under the category of “fabrics with
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composition of texturized yarn more than 85% of the total weight”. Further these fabrics are
printed in nature and are not “Terylene and Dacron sarees”, “polyester shirting”, “polyester
saree” but fabrics used for making bed sheet/bed cover/quilt cover etc. It therefore appeared
that the goods imported by M/s Aditya Loomtex under bill of entry as detailed in Annexure
“A” to the SCN, fall under chapter 5407 5490 under the head “printed — other fabrics”
attracting duty @ 10% advalorem or Rs 20 per Sq. meter whichever is higher. Since the total
value of the goods in the instant case is Rs. 2763069.12/- (as per Annexure “A” to the SCN),
Basic Customs duty @ 10% would come to Rs. 8,13,475/-, whereas if calculated on Sq. Meter
basis, the same would be calculated as follows :
Total Sq. Meter (as per Annexure “A” to the SCN) = 2,07,552 Sq. Meter
Basic Customs duty @ Rs 20 per Sq. Meter = 2,07,552 X 20 =41,51,040/-

8.3.  On comparison of the two basic Customs duty i.e 10 % ad valorem and Rs. 20/- per
Sq. Meter it is found that the amount calculated by applying the specific rate of duty @

Rs.20/- per Sq. Meter is higher and the same is applicable in the instant case.

9. From the facts discussed in the foregoing paras and material evidences available on
record, it appeared that the noticee had imported polyester woven fabrics from the overseas
suppliers, and had resorted to mis-declaration, by declaring the description of the goods,
which is other than the correct description of the goods, in the invoices and the documents
filed before the Customs authority at the time of imports, with an intent to evade customs duty
leviable thereon. The product (goods) declared by the importer before the Customs authority
for clearance of the said imported consignments of “polyester woven fabrics™ was not the
correct description (as is evident from the opinion of the Textiles Committee, Mumbai &
ATIRA, Ahmedabad), whereas it was declared as “Polyester Printed Bed Cover”, before the
customs at the time of Import. In the instant case, the importer had furnished wrong
declaration, statement & documents to the Customs while filing of the bill of entry as detailed

in Annexure “A” to the SCN thereby suppressing the actual description of the goods imported

by them, with an intention to evade Customs duty leviable thereon, by adopting the modus as
detailed hereinabove. Thus, the declared description and classification in respect of the said
imported consignments of “polyester woven fabrics”, mis-declared as “Polyester Printed Bed
Cover” by the noticee is liable to be rejected and the same needs to be reclassified under CTH

54075490.

10.  From the above, it appeared that the noticee in connivance with the overseas supplier

had wilfully mis-stated the description of “polyester woven fabrics™ before the Customs
authority at the time of import with a view to evading higher applicable customs duty. The
correct description and classification of the imported product was also suppressed at the time
of filing of bill of entry by presenting an invoice with a different description of the goods.
Thus, it appeared that the applicable customs duty liability had not been discharged by the

importer by way of wilful mis-statement/ mis-declaration and suppression of facts and
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therefore, the differential customs duty is liable to be recovered by invoking the provisions of

the extended period of limitation under Section 28(4) of the Customs Act, 1962.

11. In view of the facts discussed in the foregoing paras and material evidences available
on record, it appeared that the importer has contravened the provisions of Section 46(4) of the
Customs Act, 1962 in as much as they had intentionally mis-declared the description of their
imported product as “Polyester Printed Bed Cover” whereas the actual product was “polyester
woven fabrics™, thereby suppressing the correct description and classification of the imported
goods, while filing the declaration, seeking clearance at the time of the importation of the
impugned goods. This act on the part of importer had rendered the goods, as detailed in
Annexure- “A” to this SCN liable for confiscation under the provisions of Section 111(m) of

the Customs Act, 1962.

12. It also appeared that the consignment of 19200 pcs of “polyester woven fabrics”
totally admeasuring 207552 Sq. Meter totally valued at Rs. 27.63,069/-, imported vide bill of
entry as per Annexure “A” to the SCN in the name of M/s Aditya Loomtex and subsequently
placed under seizure vide seizure memo dated 01.05.2017, was imported by mis- declaring
the same as “Polyester Printed Bed Cover” and classifying the same under CTH 63041990 as
against the actual description of the goods i.e “polyester woven fabrics™ falling under CTH
54075490. The total customs duty liveable on the said goods amount to Rs. 54.82,916/- needs
to be demanded and recovered from the importer under Section 28 (4) of the Customs
Act, 1962 alongwith applicable interest under section 28AA of the Customs Act,1962.
However the importer has paid an amount of Rs. 8,13,475/- at the time of assessment of goods
in respect bill of entry which is required to be appropriated towards duty demanded.
Therefore, the Customs duty not paid/short paid amounting to Rs. 54,82,916/- as indicated in
the Annexure — A to the SCN, payable on the seized goods is liable to be recovered from the
noticee under Section 28 (4) of the Customs Act. 1962 along with applicable interest under
Section 28AA of the Customs Act, 1962. The said acts of omission and commission on the
part of the noticee have rendered themselves liable for penal action under the provisions of
Section 114A/112(a) of the Customs Act, 1962. The said seized goods as detailed in
Annexure-A to the SCN also appeared liable for confiscation under Section 111(m) of the
Customs Act, 1962.

13, Summons dated 21.06.2017, 14.07.2017 & 03.08.2017 were issued to M/s Aditya
Loomtex but no one turned up in response of the Summons. (RUD 7 of SCN). As M/s Aditya
Loomtex is a Proprietorship Firm & Shri Tushar Tilak Raj, is the Proprietor of M/s Aditya
Loomtex . Shri Tushar Tilak Raj being proprietor of the said firm appeared to be responsible
for the said mis declaration of imported goods viz. “polyester woven fabrics” as “Polyester
Printed Bed Cover”. in order to evade higher Customs duty leviable on the imports of
“polyester woven fabrics”. The aforesaid acts of wilful mis-statement and mis-declaration of
the description of the goods by the noticee, with a view to evade higher Customs duty leviable

thereon, as detailed in Annexure A, have made the subject goods liable for confiscation under
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14.  Therefore, Mys Aditya Loomtex, Near Goyal Marbe| House, Lakhina Gali, Sanolj
Road, Panipat, Haryana-132103 (IEC 3316910174) vide Show Cause Notice F.No. S/15-
10/ENQ/SIIB/CHM/ 17-18 dated 13, 10.2017 were called upon to show cause to the Principal
Commissioner of Customs, having his office at, Port User Building, Mundra Port, Mundra,
Kutch, Gujarat as to why:-
() The classification of the imported goods i.e “polyester woven fabrics™ imported by
mis-declaring the same as “polyester printed bed cover” under CTH 63041990 should
not be rejected and the same should not be re-classified correctly under CTH 5407 54
90 of the Customs Tariff Act, 1975;
(i) The goods viz, 19200 pes of “polyester woven fabrics” admeasuring 207552 Sq.
Meter, imported vide bill of entry as per Annexure “A” to the SCN, valued at Rs,
27,63,069/- (as detailed in Annexure A) by mis-declaring the same as “Polyester

Printed Bed Cover, which were seized vide seizure memo dated 01.05.201 7, should

(iii) The total customs duty leviable on the said goods amounting to Rs. 54,82.916/.

not be appropriated towards duty demanded.

(iv) Interest should not be charged and recovered from them under Section 28AA of the
Customs Act, 1962 on the duty demanded at (iii) above;

(v) Penalty should not be imposed upon them under the provisions of Section 114A
/112(a) of the Customs Act, 1962;

15. Further, Shri Tushar Tilak Raj, Proprietor of M/s Aditya Loomtex, Panipat, Haryana
vide Show Cause Notice F.No. S/lS-lO/ENQ/SIIB/CHM/I7-18 dated 13.10.2017 was called
upon to show cause to the Additional Commissioner of Customs, having his office at, Port
User Building, Mundra Port, Mundra, Kutch, Gujarat as to why Penalty should not be
imposed upon her under the provisions of Section 112(a)/114AA of the Customs Act, 1962:
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16. DEFENCE REPLY AND PERSONAL HEARING:
16.1.  The personal hearing was fixed on 26.03.2018 wherein Shri Sagar Rohatgi, Advocate

on behalf of the notice appeared and submitted the written submission and stated that:-

% Present Show Cause Notice deals with the issue of classification and has already settled

by different Commissionerate in favour of Noticee.

3 Previously Bombay Commissionerate in case of M/s Shoetex Fabric where the goods
which has also been folded in middle and stitched across the width (two sides) forming
two layers and one side is completely open and in the said matter the Commissioner
(Appeals) after relying on the report of Textile Committee stated that the sample is made
out of 100% polyester knitted fabric, by stitching across the width (two side making the
sample close in three and one side is kept completely open) making 2 quilt for use in bed
and therefore, it falls under the expression “made up”.

» Calcutta Commissionerate on behest of the West Bengal(Preventive) and
the sample was again sent 10 Textile Committee for the opinion which
vide their letter dated 19.11.2014 opined that the sample is made out of
woven printed fabric, this sample is made by folding piece of fabric on
length and stitching on both side to form a rectangular shape. One side is
open and in the opinion of the textile committee such type of sample
classified as quilt case under HS 6302.22.

5 In the case of Thakur Textile pertaining t0 Calcutta Commissionerate, the adjudicating
authority has not accepted the contention about the article. However, the Commissioner
of Customs (Appeal) has decided the matter vide OIA No. CUS/RPM/002/2015 dated
08.01.2015 in favour of the assesse that the goods is “made up” and thereafter, the
department has filed an appeal against the said order and the matter is
pending before the Tribunal (Kolkata Bench) for consideration and stay has not
been passed against the order of Commissioner (Appeal).

5 Testing of sample has been done in a particular manner which itself reflects that

arbitrary and biased attitude of the investigating agency.

% The investigation for the purpose of issuance of the classification only relied on the
report of the textile committee, ATIRA & hence it does not have any evidentiary value.
However, they have not discussed the basic definition of “made up” as described in
Chapter Note 7 of Section XI of Customs Tariff Act, 1975.

» Report of ATIRA cannot be relied as in the said report the ATIRA expressed their view
that the fabric has been peached finished, the filament yarn are damaged hence actual
strength of warp and weft yarn used in marking the fabric cannot be determined; that the
fabric content all texturized filament yarn in warp and weft: that filaments of weft are
getting broken due to peaching process given to the fabric. The finding of the report is
itself contradictory to each other as in fourth point they stated that the actual strength of
warp and weft yarn cannot be determined as the yams are damaged. Therefore, if the
yarn is damaged how can they know the nature as to whether it is texturized or non-

texturized. It is submitted that the Textile Committee has already expressed the opinion

10
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that the nature of the yarn cannot be described in weft as they are damaged.

» The peaching process the cloth has been rubbed by sand paper so the yarn in warp and
weft has broken and create a touch of velvet. Therefore, it is beyond imagination and not
possible that by peaching process in all the fabrics only weft yarn has been ruptured.

» The investigating agency has sent the sample with the intention to take the report as per
their dictates and therefore, the notice has serious doubts as to whether the said report is
given by the lab, committee whatsoever independently and not under any influence and
hence the said report is not impartial and correct and re-testing of the sample is required.

» None of the copy of sample has been supplied to the Noticee. The department has sent
one sample to the Textile Committee and thereafter, again sent the sample before
ATIRA. That they have not sent the sample in packed condition. Therefore, for the
purpose of re-testing the re-sampling is required and the Noticee requested for the re-
testing and re-sampling of the goods in reference to the circular No.30/2017-Cus dated
18.07.2017. The Noticee has further requested for supply of the sample so they can also
seek the independent opinion from other government accredited lab.

» The investigating agency only relied on the report of the Textile Committee and ATIRA
and not discussed the basic definition of “made up” as described in Chapter Note 7 of
Section XI of CTH.

» The investigating agency has corroborated the reports which have been procured udner
influence made the allegation of mis-declaration and issued SCN. The high handedness
of the department has itself reflected from the facts that nowhere in the SCN they have
even discussed the statutory provisions to examine whether the goods are made ups or

not in reference to the definition prescribed in Chapter Note 7 of Section XI of CTH.

The classification of the goods shall be determined according to terms of the heading
and any corresponding chapter or Section notes. If a statutory definitions of the particular
entry, word or item is provided then classification shall be decided as per the definition in
statute and it cannot be construed in terms of their commercial or trade understanding or
according to these popular meaning. In support of their defence, they relied upon the
judgement in case of Comm. of C.Ex, New Delhi V/s Connaught Plaza Restaurant (p) Ltd.,
2012 (286)E.L.T. 321(S.C).

As regards the description and classification, they stated that the impugned goods are
“made up” i.e Bed/Quilt Cover articles and cannot be classified as the fabric. In support of
the same they stated that:

v" The investigating agency at the time of examination described the goods in panchnama
as “printed fabric” which has been folded at mid length and having loose stitching on
two sides and even the description of the goods at the time of examination itself made it
clear that the impugned goods are “made up” article.

v" The definition as per note 7 of Chapter XI of the Customs Tariff Act defines the “made

up” and among those the impugne goods fall in the Note 7(f) which are as follows:
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“7(f) Assembled by sewing, gumming or otherwise (other than piece goods consisting of
two or more lengths of identical material joint end to end and Ppiece goods composed of
two or more textiles assembled in layers, whether or not padded)”

The definition mentioned in the Customs Tariff is itself completer definition of the

“made up” articles with the exclusion clause; that the said provisions defined the “made
up” articles and those are assembled either by sewing, gumming or otherwise but at the
same time there are exclusion mentioned in definition which excluded certain assemble
from the definition of made up articles.

All the assemble by virtue of sewing, gumming or otherwise is not considered as made
up articles and those are more specifically mentioned in HSN Explanatory notes and
those are follows:

“These articles which are very numerous, include garments. It should be noted,
however that piece goods consisting of two or more lengths of identical material joined
end to end or composed of two or more textiles assembled in layers, are not regarded as
“Made-up” nor are textile products in the Ppiece composed of one or more layers of
textile materials assembled with padding by stitching or otherwise. "

The plain reading of the explanatory notes made it clear that two category of assemble

textile material could not fall under the definition of “made up” first one are those piece
goods which consisting of two or more lengths or identical material joined end to end
and secondly those piece goods which composed of two or more textiles assembled in
layers whether or not padded.

The impugned goods as per the investigating agency description in panchnama “printed
fabric™ which had been folded at mid length and having stitching on two sides. It means
the impugned goods consist of one length only which is folded and stitched from two
sides. It means there is an assembly by virtue of stitching and not covered under the
exception and therefore, it is “made up” articles.

The impugned goods i.e “bed cover™ are closed from three sides with two sides machine
stitched. Hence, a plain reading of Note 7 in general and (f) in particular makes it
obvious that the goods so presented for assessment can only be treated as “made-ups”
irrespective of the quality of stitching. It does not specify the kind of sewing.

The word used is otherwise” in addition to sewing or gumming. That implies most
important is assembling and not the means of assembling. Explanatory note 20 of HSN
under heading 6307 read as under:

“Packing clothes which, after use as bale wrappings, are roughly or loosely stitched
together at the edges, but which do not constitute sacks or bags or unfinished sacks or
bags of heading 63.05”

It is submitted that unless article of textile fall under the meaning of note 7, it will not be

treated as made up. This fact is supported by CBEC circular No. 557/53/2000 dated 3-
11-2000. Even the goods which were used as Dhoti / Sarees were not classified as made
up because they were not covered under the meaning of made-up under Sections notes
on textile. This also implies that if goods are covered under the meaning of made-up as
per note 7, they shall be treated as made-up irrespective of their use.

It was also concluded in the tariff-cum-general conference of Chief Commissioners of
Central Excise held at Mumbai on 29th August, 2000 that Dhoties and Sarees cannot be

put at par with the bed spreads / bed linens because Saree and dhotis are articles which

12
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are in running length and joined end to end,

of clearance.

In support of theijr above defence, they relied upon following
Judgements:
a. Hon’ble Tribunal of Mumbai decision in case of M/s T.P.I India Ltd V/s Commissioner
of Central Excise, Mumbai-II (2005 (AS9VEL.T. 311 (Tri. - Mumbai) wherein it is held
that:

“In any case, the bags in question would be classifiable under Heading 63.0] gqs “other
made-up textile articles” atiracting the same rate of duty as discharged as applying
Section Note 5 which defines ‘made-up’, Since there is Statutory definition of ‘made-up’,

assembled by culting, gumming and stitching, then the bags in question satisfy the
definition of made-up’ given in Section Note 5(e) to Section X7 of the Schedule. ”
b.  Apex Court judgment in the case Hyderabad Polymers (P) Ltd. v/s Commissioner of C.

Ex. Hyderabad [2004 (166) E.L.T. 151 (8.C.)1,

¢.  Hon’ble Apex Court of India in the case of Hyderabad Polymers (P) Ltd, v/s
Commissioner of Central Excise, Hyderabad [2004 (166) E.L.T 151 ( SC) wherein it is
held that:

"It is not denied that the fabric would have fallen, at the relevant time, under Tariff item
34.08. Thereafier, the Jabric is cut and one end of the fabric is sewed up without the aid
of power and a sack is manujactured. It is not denied that such a sack would Jall under
Tariff'item 6301 as made up.”

d.  Hon’ble Apex court in the case of Pioneer Embroideries Ltd. v/s Commissioner of

with reference to the purpose for which the goods have been imported or the use to
which such goods are put to after importation,

€. Commissioner of Customs (Appeals) vide their OIA No. CUS/RPM/002/2015 dated

08.01.2015 has decided the matter in favour of M/s Thakur Textile that the goods is
made up; department filed an appeal with CESTAT, Kolkata and the same is pending.

In view of above submission, they stated that the impugned goods i.e bed cover should

be classified under made up articles and not as fabric.
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X1 of Customs Tariff which states that if product is separated by cutting, dividing threads, still
it will remain within ambit of made ups articles classifiable under Chapter 63 of Tariff. They
relied upon the judgement in case of Union of India Vs. Garware Nylons Ltd., reported as
1996 (87) ELT 12 (SC).

As regards mis-declaration, confiscation and penalty, they stated that there is
difference of opinion between the importer and the department in respect of classification
Polyester Printed Bed Cover, which the importer wanted to clear under CTH 63041990,
whereas the department wanted to classify the same under CTH 54075490. In support of
their defence, they relied upon the judgement in case of Northern Plastic Ltd. v/s Collector of
Customs & Central Excise, reported in (1998) 6 SCC 44 and Jay Kay Exports & Industries Vs
Commissioner Of Cus. (Port), Kolkata reported in 2004 (163) E.L.T. 359 (Tri. - Kolkata) and
Shree Ganesh International Vs Commissioner of C. Ex., Jaipur, reported as 2004 (174) EL.T.
171 (Tri. - Del.).

Also stated that the SIIB classified the imported product under CTH 54075490 and at
the same time goods imported by same supplier but imported at Chennai Port, Ahmedabad
SIIB later on cleared as 100% polyester woven fabrics under CTH 54076190 and stated that it
is impossible that how the same description is classified differently at two places. Therefore,

the classification suggested by the investigating agency is not correct.

From the above referred their reply and contention, they stated that there is no mis-
declaration and this is not a case of fraud or mis-declaration as the goods is correctly
classified as mad up articles and therefore are not liable for confiscation and no penalty

should be imposed on them. Accordingly. they requested to drop the show cause notice.

Also referred the judgements (i) CESTAT Order No. FO/77308-77315/2017 dated
11.09.2017 and (ii) OIO No. 23/2017 dated 07.11.2017 passed by the Commissioner of

Customs, ICD, Tughlakabad.

DISCUSSION & FINDINGS

17. [ have gone through the Show Cause Notice, relied upon documents, import

documents, submissions made in written reply as well as submission made during personal
hearing. | have also gone through the test report of the Textile Committee Mumbai received
by SIIB. Customs, Mundra and the test report of ATIRA.

18. [ find that the following main issues are involved in the subject Show Cause

Notice. which are required to be decided:-

(i) Correct classification of the imported goods imported by the noticee by declaring the

same as " Polyester Printed Bed Cover " under CTH 63041990 of the schedule to the
Customs Tariff Act, 1975.

14
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(if) Whether the goods viz. 19200 pes admeasuring 207552 Sq. Meter, imported vide bill of
entry as per Annexure "A" to the SCN, valued at Rs. 27.63,069/- and seized vide seizure
memo dated 01.05.2017, are liable for confiscation under the provisions of Section 111
(m) of the Customs Act, 1962.

(iil) Whether, the total customs duty amounting to Rs. 54,82,916/(as detailed in Annexure A
to the SCN) leviable on the seized imported goods, can be demanded and recovered
under Section 28 (4) of the Customs Act, 1962, As the importer has already paid an
amount of Rs. 8,13,475/- the same can be appropriated towards duty demanded.

(iv) Whether Whether interest can be recovered under Section 28AA of the Customs Act,
1962;

(v) Whether penalty can be imposed under the provisions of Section 114A/112(a) of the
Customs Act,1962:

(vi) Whether penalty can be imposed upon Shri Tushar Tilak Raj, Proprietor of M/s Aditya
Loomtex, Panipat, Haryana under the provisions of Section 114AA/ 112(a) of the
Customs Act, 1962:

19.  After having framed the main issues to be decided, now I proceed to deal with each of

the issues individually, herein below:

19.1  The foremost issue before me to decide in this case is as to whether the goods
imported by the noticee by declaring the same as “Polyester Printed Bed Cover” are
classifiable under CTH 63041990 or under CTH 54075490 of CTA, 1975 as “Polyester

Woven Fabrics” as alleged in the show cause notice.

192" 1 find that in order to verify the identity and characteristics of the
imported goods representative sample were sent to Textile Committee, Mumbaj for
their opinion/ testing as to whether the samples are covered under the category of "made-ups"
as defined under HSN (Harmonized System of Nomenclature) and also to ascertain the
composition, correct description, GSM etc in respect of the said item and the textile
committee vide their test results opined that “Sample cannot be classified as “made-ups”

(quilt cover/ bed cover) but appropriately as “Polyester woven fabric".

19.2.1 The Textile Committee has been created by an Act of Parliament i.e. Textile
Committee Act 1963 (41 of 1963). The Textile Committee, as an organization, started
functioning from 22nd August, 1964. By virtue of Section 3 of the said Act, the Textile
Committee is a statutory body with perpetual succession. The Textile Committee is under the
administrative control of the Ministry of Textiles, Government of India, Acting as a
facilitator, the Committee acts as “a one stop service provider’ to the textile trade, industry
and other stakeholders’, including state governments. It is the only organization in the country
to provide HS classification of textile items, star rating of ginning and pressing factories and
promoting hand-woven products through Handloom mark scheme. As per the web-site of

textile committee, (httD://textilescommittee.nic.in/services/c]assiﬁcatiomtextiles) in matter
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relating to classification of textile they are designated authority o advice Customs. The exact
text taken from the said url is reproduced below:

“All legally traded commodities in the world trade are classified under universally
accepted” Harmonized commodity Description and coding System” popularly known as
HS. The system of classification assigns a unique code 10 each product depending upon its
composition of raw materials, characteristics and end-use. Such codes are universally
applied for the purpose of customs duties, quotas and other schemes such as duty drawback
efc..

~ommittee_is the desi ated authority to advice the Indian Custom authorities

The Textile C
exporters_and_importers on the_matter related to_classification 0 rextile _and_clothin
articles in India”

ariicies o2

19.3 1 find that in order to verify the identity and characteristics of the
imported goods representative sample were drawn from the consignments of
the noticee by the investigating officers during investigation and the same
were sent 1o ATIRA (Ahmedabad Textile Industry’s Research Association),
Ahmedabad to ascertain whether the said fabrics are made up of filament
yarn/ staple yarn and to ascertain the other components of the fabric which the
Textiles Committee was unable to ascertain. I find that ATIRA, vide their test
report no CTD/68-2 dated 15.05.2017 confirmed that the samples are made u
of 100% polyester. The fabric is woven and printed. It contains all texturized
filament varns in both warp and weft. The filaments of weft are getting broken
due to peaching Pprocess done on fabric. In the report dated 15.05.2017
ATIRA also confirmed that "4s the fabric_has been peach finished. the
filament yarns are damaged. Hence actual strength of the warp and weft varn
used in making the fabric cannot be determined. Generally high tenacity yarns
are not used in home textiles. These are used in Industrial fabrics".

19.4 1 find that the reports of the Textile Committee. Mumbai and ATIRA, Ahemdabad are
in line with each other and establish identity of the imported goods as fabrics instead of made-

ups.

19.5 1 find that the noticee in their written submission dated 26.03.2018 has referred
Section note 7(f) of Chapter X1 of the Customs Tariff and has contended that for the
consideration of any textile article whether they are made-ups Of not, it is necessary firstly
that it should be assembled and secondly that t should be assembled by sewing, gumming or
otherwise. The noticee has also contended that the goods imported are folded at mid length
and having stitching on two sides and that means the impugned goods consist of one length
only which is folded and stitched from two sides and the noticee has further urged that the
assembly is by virtue of stitching and so not covered under the exclusionary provision.
Further the noticee has stated that as per the plain reading of Note 7(f), the goods presented
for assessment can only be treated as made-ups irrespective of the quality of stitching, which
may be poor in some Cases. I find that the noticee had declared their goods as " Polyester
Printed Bed Cover " covered under CTH 63041990 attracting basic customs duty @ 10% Ad
valorem. As per Chapter Note 1 of Chapter 63 “Gub-chapter | applies only to made-up
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articles, of any textile fabrics" Sub-chapter I covers goods falling under CTH 630] to 6307

and “made-ups” are defined under Note 7 of Section X] "Textile and Textile Articles". The
Section Note 7 of Section XI of "Textile and Textile Articles" reads:

7- For the purpose of this Section, the expression “made up” means:-

(@)  Cut otherwise than into Squares or rectangles;

(b)  Produced in the finished state, ready for use (or merely needing separation by cutting
dividing threads) withou sewing or other working (for example, certain dusters, towels,
table cloths, Scarf squares, blankets);

(c) Cut 1o size and with ar least one heat-sealed edge with a visibly tapered or compressed
border and the other edges ireated as described in any other subparagraph of this Note,
but excluding fabrics the cut edges of which have been prevented from unravelling by hot
cutling or by other simple means-

(d)  Hemmed or with rolled edges, or with a knotted Jringe at any of the edges, but
excluding fabrics the cyr edges of which have heen prevented from unravelling by
whipping or by other simple means;

(e) Cut to size and having undergone a process of drawn thread work:

()  Assembled by sewing, gumming or otherwise (other than piece goods Consisting of two or
more lengths of identical material joined end to end and piece goods composed of two or
more textiles assembled in layers, whether or not padded);

(8) Knotted or crocheted 1o shape, whether presented as separate items or in the Jorm of a
number of items in the lengih,

As per Section Note 7(b), ‘made-ups’ means the articles “produced in finished
stage” and excludes fabrics, cut edges of which have been prevented from unravelling by hot
cutting or by other simple means and as per Section Note 7(c) fabrics, cut edges of which
have been prevented from unravelling by hot cutting or by other simple means are excluded
from the definition of made-ups. As per Section note 7(d) the made-ups were defined as
articles with hemmed or with rolled edges, or with a knotted fringe at any of the edges, but
excluding fabrics, the cut edges of which have been prevented from unravelling by whipping
or other simple means. However, as per the identity of the goods established above the goods
imported are single picce fabrics which had uneven, temporary stitches on two sides, easily
removable and rough in nature. The edges found on these fabrics are rough which have not
been hemmed!/ rolled / knotted at any side of the edges and the constituent material/ yarn was
clearly visible and the constituent material / varn can he easily unraveled by simple means
like pulling etc. Thus I find that the contention of the noticee is not correct and the goods
cannot be considered as made-ups as they are not the finished product, their edges are not
hemmed or with rolled edges, or with a knotted fringe at any of the edges and they do not

satisfy the conditions of the Section note 7 to be classified as made-ups.

19.6.  Further, I find that in the case of Collector of Central Excise Meerut Vs. Kapri
International Pvt, Ltd. Reported at 2002( 142)ELT 10(SC), the Apex court has held that by
cutting the cotton fabric from running length into smal] pieces and giving them a definite
required shape to form new articles like bed sheet, bed spreads, table cloths etc. produce a
commodity which has a definite commercial identity in the market. In the matter of Kapri
International Pvt. [td. Vs. Collector of Central Excise Meerut reported at 1986(23)ELT
538(Tribunal), the Hon’ble tribunal has held that bed-sheets, bed covers, table cloths etc. are
articles of daily use in practically every household. No expertise is required to say that bed-

sheets and bed-covers etc. are different from fabrics in running length. The fabric in running
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length cannot be used as bed-sheets, bed-covers Or table cloths. Nor are the fabrics in length
known as bed-sheets, bed covers or table cloth. The cloth must be cut to required size and

then hemmed and stitched. Only then. it assumes the shape of the bed-sheets. bed-covers.

table cloths etc. Tribunal also held that the processes of cutting, hemming and stitching of

running cloth bringing into existence new and distinct commercial products such as bed-

sheets, bed-covers, table cloth etc. amounts to manufacture.

19.7.1  The noticee has referred the CBEC Circular No. 557/53/2000-CX dated 03.11.2000
and has stated that unless articles of textile fall under the meaning of Note 7, it will not be
treated as made-up. | find that vide the said circular it has been clarified that unhemmed/
unstitched Dhotis/ Sarees which are basically woven as fabrics in running lengths with same
pattern of weaving and which do not contain extra threads contributing greater thickness to
the cloth with the outermost line running at or near the edge at regular intervals, so as to
provide a substitute for hem (i.e. to protect unravelling of yarn or to prevent fraying of the
edges), will continue to be classifiable as fabrics under Chapter 52/ 54/ 55. Rectangular

(including square) articles simply cut out from such long running length fabrics without other

working and not incorporating fringes formed by cutting dividing threads. even if sold folded

or put up in packing will not be regarded as “product in the finished state” and would merit

classification as fabrics as per this practice followed hitherto.

19.7.2  Further, in the said circular a clarification given by Directorate General of Foreign
Trade has been referred that as per Policy Circular No. 15 (RE-99Y 1999-2000, dated 2-7-

1999 that unhemmed and/or unstitched odhanies are classifiable as fabric whereas hemmed

and/ or stitched odhanies are classifiable as made-ups under DEPB scheme. Thus the circular

referred by the noticee itself clarifies that articles which are Rectangular (including square)
articles simply cut out from such long running length fabrics without other working and not

incorporating fringes formed by cutting dividing threads, even if sold folded or put up in
packing will not be regarded as “product in the finished state” and would merit classification
as fabrics. In the instant case also the goods imported are single piece fabrics which had
uneven, temporary stitches on two sides, easily removable and rough in nature; Also, the
edges found on these fabrics are rough which have not been hemmed/ rolled / knotted at any
side of the edges cannot be regarded as product in the finished state and so merit classification

as fabrics.

19.8. Thus if a fabric has undergone processes of cutting, hemming and stitching of
running cloth bringing into existence a new distinct commercial product, then only the new
product is classifiable as made-up, otherwise the same merit classification as fabric only.
Therefore, in light of the above discussions and various test reports, I find that the goods
imported by the noticee declaring them as “Polyester Printed Bed Cover are not hemmed,
stitched and are not in ready to use condition. These are just rectangular (including square)
articles simply cut out from such long running length fabrics without other working and also

are not incorporating fringes formed by cutting dividing threads and cannot be regarded as
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“product in the finished state” and cannot be sold in the market as bed cover/quilt cover and

thus I find that they would merit classification as “Polyester woven fabrics” only.

20. The noticee also referred to CESTAT Order No. FO/77308-77315/2017 dated
11.09.2017. The referred order of Hon’ble CESTAT has been perused by me. The case before
the CESTAT was that the appellant had imported the goods classifying them as “Polyester
Quilt Cover” and the department has contended the same 1o be “double bed sheet”, While

and thus was in favour of the appellant. I find that the case before CESTAT was for
classification between two made-up articles i.e, “polyester quilt cover” and “polyester double
bed sheet”, However in this case, the dispute is not between two made-up articles but between
fabric and article made-up from that, Therefore, the reference to this case law is out of

context.

21, I'have also gone through the 010 No.23/2017 dated 07.11.2017 passed by the
Commissioner of Customs, ICD, Tughlakabad and relied by the noticee in this case. I find
that while passing the said order dated 07.11.2017, the adjudicating authority found, “though

in the test memo in respect of present controversy the report/ opinion given by the said textile
committee is silent on this aspect. " | find that the adjudicating authority in the referred order

has dropped the issue raised by the department on the ground that no opinion from Textile

22, Now, as the identity of the goods is decided, 1 proceed further to decide the correct

classification of the imported goods i.e, “polyester woven fabrics”. Polyester woven fabrics

yarn used in the weaving of such fabrics. The CTH 5407 of the CTA, 1975 deals with "woven
fabrics of synthetic filament yarn, including woven fabrics obtained from materials of heading
5404" and CTH 5512 to CTH 5516 deals with "woven fabrics of synthetic staple fibre". In the
instant case, the fabric is "made out of filament yam, which is texturized". Hence the said

fabrics are appropriately classifiable under CTH 5407.

15
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231 Further, | find that fabric made out of high tenacity yarns are mostly used for
industrial purpose and textile fabric in the instant case are mostly meant for the manufacture
of textile articles used in household and not in industries. Accordingly, the goods in the
instant case cannot be classified under sub-heading 540710. Further these fabrics are not
woven by strips and are not fabrics specified in Note 9 to Section XI, they do not merit
classification under sub-heading 540720 or 540730. Since the constituent material used in the
manufacture of these fabrics is polyester filament/ polyester staple fibre and not filament of
nylon or other polyamides, these goods cannot be classified under sub-heading 540741 to
540744, The sub-heading 540751 to 540754 covers "other woven fabrics, containing 85% or
more by weight of textured polyester filaments". As per above discussed test report issued by
ATIRA, Ahmedabad, the fabric is made entirely of nexturized yarn" and hence it appeared
that the same is covered under the category of “fabrics with composition of texturized yarn
more than 85% of the total weight". Further these fabrics are printed in nature and are not
"terylene and dacron sarees", "polyester shirting”, "polyester saree" but are fabrics used for
making bed sheet/ bed cover/ quilt cover etc. Thus I hold that the goods imported by the
noticee under the subject bill of entry are appropriately classifiable under tariff item 54075490
as "printed - other fabrics” which attract BCD @ 10% ad valorem or Rs 20 per sq. Meter,
whichever is higher. Thus, as discussed above, the classification of the goods imported by the
noticee by mis-declaring the same as "Polyester Printed Bed Cover " under CTH 63041990 is
liable for rejection and I hold that it should be re-classified as “polyester woven fabrics” under

tariff item 54075490 under the first schedule to the Customs Tariff Act, 1975.

24. After deciding appropriate classification, 1 consider the next issue i.e. as to whether
the imported 19200 pcs, totally admeasuring 207552 Sq. meters, covered under the above
mentioned bill of entry and seized vide seizure mMemo dated 01.05.2017, are liable for
confiscation under the provisions of Section 111(m) of the Customs Act, 1962. I find that

from the test report that the impugned goods were “polyester woven fabrics” but in

connivance with the overseas supplier the noticee had wilfully mis-stated description of the
imported goods as “Polyester Printed Bed Cover” and accordingly sought to mis-classify the
same under tariff item 63041990 as against the actual classification i.e. under tariff item
54075490 with intent to evade higher applicable customs duty. The noticee has thus violated
the provisions of Section 46 (4) of the Customs Act, 1962. Accordingly, for the said act of
wilful mis-declaration of description of the said imported goods, the same are liable to

confiscation under Section 111(m) of the Customs Act, 1962.

2. [ find that on appropriate classification total differential duty in respect of impugned
consignments comes 10 Rs. 46,69.441/- as detailed below:
(i) The total value of the goods is Rs. 27,63,069/12.
BCD @10% ad valorem = Rs. 2.76,307/-.
(ii) Total Sq. Meter (as per Annexure "A" to the SCN) = 2,07,552 Sq. Meter
Basic Customs duty @ Rs.20/ per Sq. Meter = 007,552 K 20= 41,51,040/-
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(iii) On comparison of the rates of BCD i.e 10 % ad valorem and Rs. 20)/- per Sq. Meter, it is
found that the amount calculated by applying the specific rate of duty @ Rs. 20/- per Sq.
Meter is higher and the same is applicable in the instant case. The Total Customs Duty
payable as per re classification works out to be Rs. 54,82.916/- . The noticee has already paid
duty of Rs. 8,13,475/-. Thus the differential duty works out to be Rs. 46,69.441/-,

25.1. In the show cause notice it has been proposed to demand and recover the said
amount of differential duty under Section 28(4) of the Customs Act, 1962. The Section 28(4)
of the Customs Act, 1962 reads:

“Section 28(4) Where any duty has not been levied or has been short-levied or
ervoneously refunded, or interest payable has not been paid part-paid or erroneously
refunded, by reason of, -

(@) collusion; or

(b) any wilful mis-statement: or

(¢) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or exporter, the

proper officer shall, within five years from the relevant date, serve notice on the person
chargeable with duty or interest which has not been so levied or which has been 50 short-
levied or short-paid or to whom the refund has erroneously been made, requiring him to
show cause why he should not pay the amount specified in the notice.”

252 The term “relevant date” For the purpose of Section 28, has been defined in
Explanation 1, as under:

“Explanation [.- For the purposes of this Section, "relevant date" means, -
(@) in a case where duty is not levied, or interest is not charged, the date on which the
proper officer makes an order Jor the clearance of goods,
(b) in a case where duty is provisionally assessed under Section 18, the date of
adjustment of duty after the Jinal assessment thereof:

(¢) in a case where duty or interest has been erroneously refunded. the date of refund;

(d) in any other case, the date of payment of duty or interest.”*
253 I find that the provision of Section 28(4) of the Customs Act, 1962 provides for
demand of duty not levied or short levied by reason of collusion or wilful mis-statement or
suppression of facts. As the noticee wilfully mis-declared the description of impugned
imported goods by suppressing material facts, the said condition of Section 28 ibid is fulfilled
in the instant case. Further, [ find that the said provision provides that duty can be demanded
by proper officer within five years from the relevant date. Thus, I find that Section 28(4) ibid
provides mechanism to demand duty during the period starting from the relevant date and
within five years from such relevant date. The relevant date has been defined in above
mentioned Explanation-1 of Section 28. I find that in this case subject bill of entry were filed
for clearance of the impugned goods but order for clearance of the goods under Section 47
ibid could not be granted as the goods were seized vide seizure memo dated 01.05.2017.
Therefore, after importation, the impugned goods are still lying in customs area and out of
charge under Section 47 ibid are yet to be granted. In view of clause (a) of the said
Explanation-1, 1 find that the relevant date in this case will start from the date on which
proper officer of Customs will make an order for the clearance of impugned goods. As till

date no order for clearance of impugned goods has been granted, I find it premature to

demand the duty under Section 28(4) ibid, as this Section would kick in only after clearance
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of goods by customs after importation.

25.4 1 find that total amount of differential duty involved in this case comes to Rs.
46.69 441/-. As discussed above, the impugned goods are liable to confiscation under Section
111(m) of the Customs Act, 1962. Since the impugned imported goods are not prohibited
goods, an option of redeeming the goods 1s required to be granted to the noticee, against the
order of confiscation by paying redemption fine as provided under Section 125 of the
Customs Act, 1962. The amount of redemption fine will be decided here-in-below. I find that
as provided under Section 125(2) ibid, the noticee will have to pay the above mentioned
amount of differential duty along with the redemption fine while exercising option to redeem
the confiscated goods. Thus, in view of these provisions, I hold that the differential duty can
be recovered along with redemption fine if the noticee chooses to exercise the option to

redeem the confiscated goods.

26. It has also been proposed to demand and recover interest on the said differential duty
of Rs. 46,69.441/- under Section 28AA of the Customs Act, 1962. The Section 28AA ibid
provides that when a person is liable to pay duty in accordance with the provisions of Section
28 ibid, in addition to such duty, such person is also liable to pay interest at applicable rate as
well. Thus, the said Section provides for payment of interest automatically along with the
duty. I have already held that differential Customs Duty of Rs. 46.,69,441/- is not recoverable
under Section 28(4) ibid but can be demanded and recovered only if the noticee, opts to
redeem the goods after confiscation. Therefore, I hold that the interest on differential duty
cannot be demanded and recovered under the provisions of Section 28AA of the Customs Act,

1962 at this stage.

27 Further, I consider the proposal of imposition of penalty upon the noticee under the
provisions of Section 114A and 112(a) of the Customs Act, 1962. The penalty under Section
114A can be imposed only if duty is demanded under Section 28 ibid by alleging wilful mis-

statement or suppression of facts etc. As discussed in foregoing para the noticee has wilfully

misstated the description of goods and also mis-classified the goods with intent to evade
customs duty, however, since the goods have been seized in customs area before giving out of
charge, 1 have hold that the differential duty cannot been demanded and recovered under
Section 28(4) of customs Act, 1962. As the provision of imposition of penalty under Section
114A is directly linked to Section 28(4) ibid, 1 find that penalty cannot be imposed under
upon the noticee under Section 114A ibid in this case. Further, in respect of imposition of
penalty under Section 112(a) of the Customs Act, 1962, I find that once the goods are held
liable for confiscation under Section 111(m) of the customs act, 1962, the person who in
relation to such goods has done an act which has rendered goods liable for confiscation is
liable for penalty under Section 112(a) of the Customs Act, 1962. In this case the goods have
been held liable for confiscation for the act of mis-declaration of description of the subject

goods by the noticee, therefore, the noticee is liable to penalty under Section 112(a) ibid.
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28. As regards imposition of penalty on Shri Tushar Tilak Raj, Proprietor of M/s Aditya
Loomtex, Panipat Haryana, I find that he was interacting with the overseas suppliers for
import of these goods. Shri Tushar Tilak Raj made purchase contracts of imports, look after
the imports including documentation in M/s Aditya Loomtex, Panipat Haryana and thus, he
was responsible for the said mis-declaration of imported goods viz. “polyester woven fabrics”
as “Polyester Printed Bed Cover”, in order to evade higher Customs duty leviable on the
imports of “polyester woven fabrics™. I find that he was well aware of the exact nature/use of
the imported goods and was also aware of the feature of imported goods and thereby
knowingly and actively concerned himself in the act of mis-declaration and mis-classification
before the Customs and thereby attempted to evade Customs duty to the tune of Rs.
46,69,441/- (as detailed in Annexure A to the SCN). He. had knowingly and intentionally
concerned himself in making of fabricated documents which were presented to the Customs
authorities which they knew were false and incorrect in respect of the description of the
imported goods and thus liable to confiscation under Section 111(m) of the Customs Act,
1962 and thus Shri Tushar Tilak Raj is liable to penalty under Section 112 (a) of the Customs
Act, 1962. However, since M/s Aditya Loomtex, Panipat Haryana being a proprietary
concern, I refrain from separate penalty on Shri Tushar Tilak Raj, Proprietor of M/s Aditya

Loomtex, Panipat Haryana under Section 112(a) of the Customs Act, 1962.

28.1.  There is also a proposal for penalty under Section 114AA on Shri Tushar Tilak Raj.,
Proprietor of M/s Aditya Loomtex, Panipat Haryana in addition to Section 112(a) of the
Customs Act, 1962. From the facts of the case it is evident that he knowingly / intentionally
mis-declared the description of the goods to mis-classify the same in order to attract lower
rate of duty. Shri Tushar Tilak Raj, had knowingly and intentionally made, signed and
fabricated documents, which were presented to the Customs authorities which he knew were
false and incorrect in respect of the description of the imported goods in order to attract lower
rate of duty. Therefore, I hold that Shri Tushar Tilak Raj is liable to penalty in terms of the
provisions of Section 114AA of the Customs Act,1962.

29.  Inview of the forgoing discussions and findings, I pass the following order:-

ORDER

(i) T hold description of the goods imported under the Bill of Entry No. 8588171 dated
17.02.2017 as “polyester woven fabrics”, correctly classifiable under tariff item
54075490 of the first schedule to the Customs Tariff Act, 1975. Accordingly, [ reject
the classification of the imported goods declared under tariff item 63041990 under
self-assessed bill of entry and order to classify the goods under tariff item 54075490 to
re-assess duty accordingly.

(i) 1 order to confiscate the goods viz. 19200 pecs of “polyester woven fabrics”
admeasuring 207552.0 Sq. Meter, imported vide Bill of Entry Nos. 8588171 dated
17.02.2017, valued at Rs. 27,63,069/-, under the provision of Section 111(m) of the

Customs Act, 1962. I hereby give an option to the noticee to redeem the impugned
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confiscated goods on payment of redemption fine of Rs.5.00,000/- (Rs. Five Lacs
Only) in lieu of confiscation, along with payment of duty as applicable in terms of
Section 125 of the Customs Act, 1962.

(iii) 1 hold that demand of Customs Duty of Rs. 46.,69,441/-, from M/s Aditva Loomtex,
Panipat Haryana under Section 28(4) of the Customs Act, 1962 prior to clearance of
goods is premature and thus do not demand the same under that provision.
Accordingly, the proposal to demand of interest on such duty under Section 28AA of
the Customs Act is also premature and thus do not demand the same.

(iv) Iimpose a penalty of Rs. 46.,69,441/- (Rupees forty Six Lakhs Sixty Nine Thousand
Four Hundred Forty One only) on M/s Aditya Loomtex, Panipat Haryana under
Section 112(a) of the Customs Act, 1962.

(v) Iimpose a penalty of Rs.2.00,000/- (Rupees Two Lacs only) on Shri Tushar Tilak
Raj, Proprietor of M/s Aditya Loomtex, Panipat Haryana under Section 114AA of the

(San) ay;KuZar Agarwal)

Commissioner of Customs
Custom House Mundra

Customs Act, 1962.

BY SPEED POST/RPAD
F.NO.VIII/48-1 5/Adj/Pr.Commr.MCH/201 7-18 Dated: Q L\ 042018

To,

(i) M/s Aditya Loomtex, Near Goyal Marbel House, Lakhina Gali, Sanoli  Road, Panipat,
Haryana-132103.

(ii) Shri Tushar Tilak Raj, D/1649, Ansal Sushant City, Panipat, Haryana 132103.

Copy Submitted to:
(1) The Chief Commissioner of Customs, CCO, Ahmedabad,
(2) The Additional Director General, DRI, Ahmedabad Zonal Unit, Ahmedabad.
(3) The Deputy Commissioner, Import Assessment, Group-I11, Customs House, Mundra
(4) The Deputy Commissioner (RRA), Customs House Mundra.
(5)- The Deputy/ Assistant Commissioner (Recovery), Customs House Mundra.
v(«tg)/ The Deputy/Assistant Commissioner @_];I_LSIIB), Customs House Mundra.
(M Guard File
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