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CUSTOM HOUSE: MUNDRA, KUTCH
MUNDRA PORT & SPL ECONOMIC ZONE, MUNDRA-370421
Phone No.02838-271165/66/67 /68 FAX.No.02838-271168/62

A. File No. - | VIII/48-04/Adj/Pr.Commr./MCH/2017-18

B. Order-in- Original No. : MUN-CUSTM-000-COM-022 -17-18

C. Passed by : Shri Sanjay Kumar Agarwal
Commissioner of Customs,
Custom House, Mundra.

D. Date of order ,; Dateofissue |: |23 .03.2018/26.03.2018

E. SCN No. & Date : F.No. DRI/AZU/CI/Eng-8(int-3)/2017 dated
04.05.2017

F. Noticee(s)/Party/ . : M/s Sunrise Traders, 1742/86, Naiwala, Karol Baug, .-

Importer New Delhi.

1. g wfter Arger Haieua FF 7 : o o & 7 2
This Order - in - Original is granted to the concerned free of charge.
0. 7f% FrE =rfn T i WXer & wEEE § A 7w o e FAgwraet 1082 ¥ REwoe (1) FATA
o waT e ATATIET 1962 Y ERT 120 A (1) ¥ s T - 3 #F =re vl # = 1=
T JF 9T IS FT AT g
Any person aggrieved by this Order - in - Original may file an appeal under Section 129
A (1) (a) of Customs Act, 1962 read with Rule 6 (1) of the Customs (Appeals) Rules,
1982 in quadruplicate in Form C. A. -3 to:
“¥ArT TeqTE UF T O el AT W sndveta e, i a6,
204 TR, TEATAT W, Fepsfiefier dre, fvefare frer 3 o, e e S, SEHQTETE 380 0047
“Customs Excise & Service Tax Appellate Tribunal, West Zonal Bench,
2n¢ floor, Bahumali Bhavan, Manjushri Mill Compound, Near Girdharnagar Bridge,
Girdhanagar PO, Ahmedabad 380 004.”
3. 3% st g amder e f BErw & fivoww Fofer afew f ae =R o
Appeal shall be filed within three months from the date of communication of this order.
4, IF ofw ¥ WTW  1000/-¥U¥  FT OeF [IEz @7 g7 AU Wl g AW, T AT
ey ®YY U WTE AT FF WHT BN, £000/- TOAH e [¥Re A AT WTRT FE OF,
=T, ofRd oT dF OfF W A & sigw g UWe ST@ ®9¥ ¥ FW Atm g, 10,000/-
T FT qeF fowe @ AT WRT et qew 4T =W I amRRd  geTe ar@wd & wfw
THT & | o FT T @vEdTs 39 srefie fsgae § aarad e ¥ 9w § guedts feaw T 9w
R Fireft off Trfrasre &% Y O amET o7 % 3T F AT § T ey S
Appeal should be accompanied by a fee of Rs. 1000/- in cases where duty, interest, fine
or penalty demanded is Rs. 5 lakh (Rupees Five lakh) or less, Rs. 5000/- in cases where
duty, interest, fine or penalty demanded is more than Rs. 5 lakh (Rupees Five lakh) but
less than Rs.50 lakh (Rupees Fifty lakhs) and Rs.10,000/- in cases where duty, interest,
fine or penalty demanded is more than Rs. 50 lakhs (Rupees Fifty lakhs). This fee shall be
paid through Bank Draft in favour of the Assistant Registrar of the bench of the Tribunal

drawn on a branch of any nationalized bank located at the place where the Bench is
situated.

5. 3% erfi T RATATAT {F ATAREE ¥ e o - w74 A1 G ey At 6 qa g e f
TP T aggt-1, =TT oW ST, 1370 % wx we-e ¥ wew fAwifw 0.s0 & #r uw
TS (e T T AT 9180 |
The appeal should bear Court Fee Stamp of Rs.5/- under Court Fee Act whereas the

copy of this order attached with the appeal should bear a Court Fee stamp of Rs.0.50 (Fifty

paisa only) as prescribed under Schedule-l, Item 6 of the Court Fees Act, 1870.

6. Srfier O AT S/ qE/ QRTAT AT SEIATT BT WAV G AT AT AR |
Proof of payment of duty/fine/penalty etc. should be attached with the appeal memo.

7. e weqE wF g, @ qew (o) fAm,1982 i CESTAT (wfmm) fam, 1982 mf
qTHET H e fERgT ST =R |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and the CESTAT

(Procedure) Rules 1982 should be adhered to in all respects.

8. T ar2er ¥ freg snfier ¥ WET o AT g A ST e # &, wea qve §, sy A A
foraTe & §Y, =TI ¥ HHE WA Lo FT 7. 5% AT FAT BT
An appeal against this order shall lie before the Tribunal on payment of 7.5 % of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

Subject: Show Cause Notice F.No. DRI/AZU/CI/ENQ-6/INT-3/2017 dated 04.05.2017
issued to M/s Sunrise Traders, 1742/86, Naiwala, Karol Baug, New Delhi.
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BRIEF FACT OF THE CASE :-
An intelligence gathered by DRI, Ahmedabad indicated that M/s.

Sunrise Traders, 1742/56, Naiwala, Karol Baug, New Delhi (hereinafter
also referred to as "noticee'), were importing Polyester Woven Fabrics
(classifiable under CTH 5407) by mis-declaring the same as "100%
polyester bed cover” and classifying the same under CTH- 6304, thereby
evading payment of higher customs duty leviable thereon. Polyester woven
fabrics covered under CTH 5407 attracted Basic Customs Duty @ 10 % ad
valorem or Rs 11/- to 87/- per Sq mtrs/ Rs 115 to Rs 150/- per Kg
whichever is higher. Whereas "polyester bed cover" covered under CTH

6304 attracted Basic Customs Duty @ 10% ad valorem. Intelligence further

suggested that the noticee filed two Bills of Entry with the following details:

rSr Bﬂnll BL En(tlry Description of the Goods as Assessable | No. of
No %a:: Declared by the importer Value (INR) | Pieces
3137442 Polyeste(rs iBzzg éo;e;é}gili)pacldng)
g [eeie (21000 pes /350 bales /27600 Kg 30,64,421/- | 21000
10.1.2017 fiet]
|\ 32116‘1939 Polyeste(gizgzcgogf'{gégtﬁ)Packmgl 30,64,421 21000
i 10.01.2017 (21000 pes /350 bales/27200 Kg
| net]
2. The above two live consigninents were examined by officers of DRI,

Gandhidham vide panchanma dated 12.1.2017. During the course of the
examination it was found that there were 350 bales in each consignment.
It was also found that there were pieces of textile material which were
folded and stitched on two sides with one side open. One side of the textile
material was printed and the other side was blank. The stitching on the
sides were rough and uneven stitched by machine. The measurement of thé
textile material in case of goods covered under Bill of Entry No. 8137442
dated 10.1.2017 was 223 cm X 230 cmn, whereas the textile material in case
of goods covered under Bill of Entry No. 8136939 dated 10.1.2017 was 221
cm X 229 cm.

2.1 Representative samples were drawn from both the said
consignments and shown to an expert committee of textiles, Surat under
panchnama dated 20.1.2017, who examined the sample and opined as
follows:

(i) The sample is a single piece fabrics which had uneven, temporary
stitches on two sides;

(ii) The stitches found on the sample are temporary, easily removable and
rough in nature;

(iiij The edges found on these fabrics are rough which have not been
hemmed,/ rolled / knotted at any side of the edges and the constituent
material/ yarm was clearly visible and the constituent material / yam
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can be easily unraveled by simple means like pulling etc;

(iv) The said sample cannot be categorized under the category of bed
cover/quilt cover, for the above reasons and the said samples are in
fact printed polyesterwoven fabrics and hence cannot be termed as
made-ups.

3. Representative samples drawn from both the consignments

were also sent to the Textiles Committee, Mumbai vide DRI letter F.No
DRI/AZU/INT-3/2017 /3687 dated 13.2.2017 for ascertaining whether the

said samples were covered under the category of "made-ups" as defined

under HSN (Harmonized System of Nomenclature) and also to ascertain

the composition, correct description, GSM etc. in respect of the said item.

3.1 Vide their test report No. 0153031617-8996 dated 28.2.2017,
for samples of goods covered under Bill of Entry No. 8136939 dated
10.1.2017 and vide their test 0153031617-8997 dated

28.2.2017, for samples of goods covered under Bill of Entry No. 8137442

report No.

dated 10.1.2017, the Textiles Committee opined as under :-

Sr. | Test Description of | Result Remarks
No | Report No. |test
and Bill of
Entry
No./date. o
01 015303161 Fibre Blend| 100% polyester
7- 8997 Composition
dated Weight per 3Sq.|127 gm
28.2.2017 of | Meter
Bill of entry | Warp Texturised Yarn 46%
no 8137442 | Weft Could not be | 54%
dated ascertained
10.1.2017 Whether knitted/| Woven
woven /non woven
Whether Printed
bleached/
unbleached /dyed/
printed/yarns  of
diff color etc. \
Whether the The sample cannot be
sampled falls| classified as madeup
under the category| (quilt cover/bed cover)
of madeup as| but appropriately as
defined under, “Polyester woven
HSN fabrics”
Correct Due to rupture of yarn
description & | in weft while untwisting,
Classification of | it could not be
the sample ascertained whether the
weft is a filament yarn
or a staple spun yarn.
Though it is a polyester
woven fabric in absence
of above information,
appropriate HS Code
could not be provided
02 | 015303161 Fibre Blend| 100% polyester
7-8996 Composition
dated Weight per Sq.|139.2 gm
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]

28.2.2017 Meter
| Bill of entry | Warp Texturised Yarn 34.3%
| no 8136939 | Weft Could not be | 65.7%
’ dated | ascertained
j 10.1.2017 Whether knitted/| Woven
| woven /non woven
| Whether bleached| Printed

/unbleached/dyed
printed/ yarns of
diff color etc.

the sample

Whether the| The sample cannot be
sampled falls| classified as madup
under the category| (quilt cover/bed cover)
of madeup as| but appropriately as
defined under| “Polyester woven
HSN fabrics”

Correct Due to rupture of yarn
description & | in weft while untwisting,
Classification of| it could not be

ascertained whether the
weft is a filament yarn
or a staple spun yarn.
Though it is a polyester
woven fabric in absence
of above information,
appropriate HS Code
could not be provided

3.2

In spite of a case booked against them, the noticee

filed another bill of entry for similar goods, with the Customs

Mundra. The details of the same areas under:

' Sr. | Bill of | Description of goods as Assessable | Noof
'No | entry no |declared by the importer Value (INR) | pieces
‘ and date
|4 8369103 Polyester Bed Cover(Bulk 30,77,783/-| 21000
dated packing) (Size 225 X225 cm)
‘ 30.01.2017 (21000 pcs
[ /350 bales/ 27600 Kg net)
3.3 The said consignment was also examined by officers of

DRI, Gandhidham vide panchanma dated 25.3.2017.

During

examination it was found that there were 350 bales in the

consignment.

It was also found that there were pieces of

textile material which were folded and stitched on two sides

with one side open. One side of the textile material was printed

and the other side was blank. The stitching on the sides were

found to be rough and uneven. The stitches were made by

machine and were easily removable. No hemming,/ knots were

found on edges of the fabrics. The measurement of the textile

material in case of goods covered under Bill of Entry No.

8369103 dated
unfolded.

3.4 Representative

30.1.201%7

samples

was 444 cm X 230 cms,

were

drawn from

when

the
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consignment covered under the said Bill of Entry No. 8369103
dated 30.1.2017 and sent to the Textiles Committee, Mumbai
for ascertaining whether the said samples were covered under
the category of "made-ups" as defined under HSN (Harmonized
of

System

Nomenclature) and also to

ascertain the
composition, correct description, GSM etc. in respect of the

said item.

3.5 Test report no 0153031617-9264 dated 21.3.2017
(RUD-7 of SCN) (for samples of goods covered under Bill of
entry no 8369103 dated 30.1.2017 received by Customs,
by the

Mumbai, wherein report was as under:

Mundra, purportedly issued Textiles Committee,

Sr. | Test Report | Description of | Result Remarks |
‘No | No and Bill | test
of Entry
No./ Date
01 | 015303161 | Fibre Blend | 100% polyester
7- 9264 Composition
dated Weight per Sg. | 134 gm
21.03.2017 | Meter
of Bill of Warp Texturised Yarn 47.2%
entry no Weft Could not be | 52.6%
8369103 e ascertained
dated Whether knitted/ | Woven
30.1.2017 woven/non
woven - cpe
Whether Printed
bleached/
unbleached/dyed
/ printed/yarns
of diff color etc.
Whether the | The sample is
sampled falls | classified as
under the | “madeup” but can
category of | be appropriately
madeup as | classified as
defined under | “Polyester woven
HSN | Fabrics
Correct Sample is classified
description & | as “Polyester woven
Classification of | printed quilt case
the sample under HS Code
6302 22
3.6 Since the report received by Customs Authorities at

Mundra was not similar to the reports received by DRI in
respect of similar consignments, an inquiry was made with the
Textiles Committee, Mumbai and an attested copy of the said
report was called for by DRI vide letter dated 29.3.2017. Vide

their letter dated 31.03.2017, the Textiles Committee provided
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an attested copy of the test report No. 0153031617-9264 dated
21.3.2017 and also informed that the test reports received by

Customs, Mundra were tampered.

3.7. On comparison of both the test reports, reports in
respect of following two queries were found to be tampered and

the actual report of the textiles Committee was as under:

Whether the sampled | The sample cannot be classified as
falls under the category madeup (quilt cover/bed cover) but
of madeup as defined appropriately as “pPolyester woven
under HSN fabrics”

Correct description & |Due to rapture of yarn while
classification of the | untwisting, it could not be ascertained
sample whether the weft is a filament yarn or a

staple yarn. Though it is a polyester
‘ woven fabric in absence of above

information, appropriate HS Code
L could not be provided.

4. In order to have a better view of the goods that were
imported by different importers including the noticee further
opinion of the expert committee on textiles was sought and a
video recording of 17 different samples drawn from various
consignments imported by different importers was done under
panchnama dated 30.3.2017. During the course of the
panchnama, expert committee compared the actual duvet
cover/ bed cover/ quilt cover with a sample from one of the
consignments and also opined on the composition based on
physical characteristics. They opined that the samples were
fabrics and not made-ups and had to be further worked upon

to convert them into made-ups.

5. Statement of Shri Bhawnesh Nandwani, proprietor of the
noticee was recorded on 16.03.2017 and 07.04.2017 under
Section 108 of the Customs Act, 1062, wherein he stated that
he was handling all the matters relating to imports in the
name of the noticee. He was interacting with one Mr. Rose
from China for imports made from M/s. Changyi City Mulinsen
Textile Co. Limited, China.

5.1 He agreed with the panchnama dated 12.01.2017
wherein examination of the goods imported by him was done
and also accepted the panchnama dated 20.1.2017 wherein

opinion of the expert committeec on textiles was taken. He also

e
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accepted the opinioﬁ of the expert committee on textiles
regarding the sample taken from both his consignments.
Shri Bhawnesh also admitted that as per chapter Note I of
Chapter 63 of the Customs Tariff Act, 1975, the sub-chapter I,
covering CTH 6301 to 6307, applies to only made-up articles,
of any textile fabrics & also admitted that the goods imported
by him dec not fall under the category of made-ups as defined
under Chapter Note 7 of Section XI "Textile and Textile
Articles".

5.2 He accepted the test report No. 0153031617-8996 &
8997 both dated 28.02.2017 and test report No. 153031617~
9264 dated 21.03.2017 issued by the Textiles Committee,
Mumbai and also agreed with the opinion of the Textile
Committee that the said goods are appropriately classifiable as
"'polyester woven fabrics". He also agreed to pay the differential

duty leviable on the said goods.

5.3 On being shown two different test reports for the same
samples drawn by Customs, Mundra, (test report no
0153031617-9264 dated 21.3.2017), he stated that all the
work relating to custom clearance and the dealing with the

laboratory was being done by their CHA.

5.4 He agreed with the opinion of the expert committee
as recorded under panchnama dated 30.3.2017 that the
imported goods are polyester woven fabrics which can be
further used for manufacturing of made-ups like bed sheet/

bed cover/ quilt cover etc.

6. Another set of samples taken from the first two
consignment and third consignment imported vide bill of entry
no 8369103 dated 30.1.2017 were sent to ATIRA (Ahmedabad
Textile Industry’s Research Association), Ahmedabad, vide DRI
letter F.No DRI/AZU/INT-3/2017 dated 23.2.2017 &
13.04.2017 (RUD-14/15 of SCN) for ascertaining whether the
said fabrics are made up of filament yarn/ staple yarn and to
ascertain the other components of the fabric which the Textiles
Committee was unable to ascertain. ATIRA, vide their test
report no (1) CTD/674-2 dated 27.3.2017 for sample drawn
foreign goods covered under bill of entry no 8136939 Dated
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10.1.2017, (2) CTD/674-3 dated 27.3.2017 for sample drawn
from goods covered under bill of entry no 8137442 dated
10.1.2017 & (3) CTD/25-2 dated 21.4.2017 for sample drawn
from goods covered under bill of entry no. 8369103 dated
30.1.2017 (RUD-16 of SCN) confirmed that the samples are

made up of 100% polyester. The fabric is woven and

printed. It contains all texturized filament yarns in both

warp and weft. The filaments of weft are getting broken

due to peaching process done on fabric. In the report dated

21.4.2017 ATIRA also confirmed that "As the fabric has been

peach finished, the filament yarns are damaged. Hence

actual strength of the warp and weft yarn used in

making the fabric cannot be determined. Generally high

tenacity yarns are not used in home textiles. These are
used in Industrial fabrics'.

7. In view of the above it appeared that Shri Bhawnesh
Nandwani, Proprietor of the noticee had knowingly concerned
himself in the act of mis-declaration in the imports of polyester
woven fabrics by mis-declaring the same as "polyester bed
cover". Shri Bhawnesh Nandwani had therefore knowingly and
actively concerned himself in the act of mis-declaration and
mis-classification before the Customs and thereby evading
Customs Duty to the tune of Rs 2.3 Crores(approx). By his act
of omission and commission on his part, he had rendered
himself liable to penalty under Section 112 of the Customs Act,
1962. in as much as he had had concerned himself in
carrying, removing, depositing, harbouring, keeping,
concealing, selling or purchasing, and dealing in any other
manner with such goods which he knew or had reasons to
believe were liable to confiscation under Section 111 (m) of the
Customs Act, 1962. Further, the goods so imported were
'smuggled goods' within the purview of Section 2(39) of the Act
and Shri Bhawnesh Nandwani, by his said acts of omission
and commission had indulged in smuggling of the said goods.
He, therefore, in his personal capacity, committed an offence
punishable under Section 135 of the Customs Act, 1962. In
view of the same Shri Bhawnesh Nandwani was arrested on
16.03.2013 and produced before the Additional Chief
Metropolitan Magistrate Court on 17.03.2016. The Hon'ble
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court was pleased to take the accused in Judicial Custody and

accordingly, he was lodged in Sabarmati Central Jail.

7.1 Shri Bhawnesh Nandwani, preferred a regular bail
application before the Hon'ble ACMM Court, Ahmedabad and
the Court was pleased to grant him conditional bail vide order
dated 23.3.2017.

7.2 In view of the above the goods covered under three Bills
of Entry as per Annexure "A" to the SCN, imported by the
noticee by mis-declaring the same as "polyester bed cover’
totally valued at Rs. 02.06,625/- were placed under seizure
under the provisions of the Customs Act, 1962 vide seizure
memo dated 11.4.2017 (RUD-17 of SCN), under reasonable
belief that the same were liable for confiscation under the

.Customs Act, 1962.

7.3 After lapse of 18 days i.e on 25.4,2017, a letter dated
13.4.2017 was received from Advocate Priyadarshi Manish
informing that the statement of his client Shri Bhawnesh
Nandwani was recorded under threat, force and coercion and
that his client retracts the same. A rebuttal in this regard was
sent to Shri Bhawnesh Nandwani vide letter F.No
DRI/AZU/CI/ENQ-6/INT—3/2017 dated 26.4.2017.

8. In view of the above, it appeared that the noticee had
mis-declared their goods as "polyester bed cover" falling under
chapter 63041930 attracting basic customs duty @ 10% Ad
valorem. As per Chapter Note 1 of Chapter 63 “Sub-chapter I
applies only to madeup articles, of any textile fabrics”. Sub-
chapter 1 covers goods falling under chapter heading 6301 to
6307 and madeups are defined under Note 7 of Section XI
"Textile and Textile Articles”. Plain reading of chapter note 1 of
chapter 63 clearly implies that if the goods imported do not fall
under the category of "madeups" they cannot be classified
under chapter 63 of the Customs Tariff. In view of the opinion
of the Textiles Committee and the expert committee on textiles,
it appeared that the said goods do not fall under the category
of "madeup". The said goods appeared to be mis-declared by
the noticee as "polyester bed cover' and do not fall under
chapter 63041930 of the Customs Tariff, as declared by the
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importer.

9. The goods imported by the noticee vide three bills of
entry as detailed in Annexure "A" to the SCN, have been
categorized and classified as "polyester woven fabric" by the
Textiles committee and the expert committee on textiles, Surat.
It appeared that the "polvester woven fabrics" fall under
chapter 54 or 55 of the Customs Tariff depending on the type
of yarn used in the weaving of such fabrics. From the details of
the test reports of the Textiles committee, in respect of the
three consignments, it appeared that the warp component was
less than 50% and the weft component was more than 50% by
weight. ATIRA, Ahmedabad in their test reports has identified
the yarn in the warp and weft as "texturized yarn" and since
the fabric has undergone a process of peaching, the same was
getting broken/ruptured. Chapter 5407 of the Customs Tariff
deals with "Woven fabrics of synthetic filament yarn, including
woven fabrics obtained from materials of heading 5404" and
Chapter 5512 to chapter 5516 of the Customs Tariff deals with
" Woven fabrics of Synthetic Staple Fibre". In the instant case,
the fabric is "made out of filament yarn, which is texturized".
Hence the said fabrics are appropriately classifiable under
chapter 5407 of the Customs Tariff.

9.1 Fabric made out of high tenacity yarns are mostly used
for Industrial purpose and textile fabric in the instant case are

mostly meant for the manufacture of textile articles used in
household and not in Industries. Accordingly, the goods in the

instant case cannot be classified under chapter 540710 of the
Customs Tariff. Further these fabrics are not woven by strips
and are not fabrics specified in Note 9 to Section XI they do not
fall under chapter 5407-2 or 5407-3 of the Customs Tariff.
Since the constituent material used in the manufacture of
these fabrics is polyester filament/polyester staple Fibre and
not filament of Nylon or other Polyamides, these goods cannot

be classified under Chapter 5407-4 of the Customs Tariff.

9.2 Chapter 5407-5 covers ‘"other woven fabrics,
containing 835% or more by weight of textured polyester
filaments;". In the instant case as evident from the test reports

issued by ATIRA, Ahmedabad as discussed at para 5

10



010 NO. MUN-CUSTM-000-COM-022-17-18

hereinabove, that the fabric is made entirely of "texturized
yvarn" and hence it appeared that the same falls under the
category of "fabrics with composition of texturized yarn more
than 85% of the total weight". Further these fabrics are
printed in nature and are not "Terylene and Dacron sarees’,
"polyester shirting", "polyester saree" but fabrics used for

making bed sheet/bed cover/quilt cover etc. It therefore

appeared that the goods imported by the noticee under
Bills of Entry as detailed in Annexure "A" to the SCN, fall
under CTH 54075490 under the head "printed — other
fabrics" attracting duty 10% ad valorem or Rs 20 per sq.

Meter whichever is higher. Since the total value of the goods
in the instant case is Rs. 92,06,625/-(as per Annexure "A" to
the SCN), Basic Customs duty @ 10% would come to Rs 9,
20,662 /-, whereas if calculated on Sq. Meter basis, the same
would be calculated as follows:

Total Sq. Meter = 642427.8 Sc. Meter
BCD @ Rs 20 per Sq. Meter = 241430 X 20 = 1,28,48,556/-

9.3 On comparison of the two basic Customs duty i.e 10 %

ad valorem and Rs 20 per Sq. Meter it is found that the
amount calculated by applying the specific rate of duty @ Rs
20 per Sq. Meter is higher and the same is applicable in the

instant case.

10. From the facts discussed in the foregoing paras and
material evidences available on record, it appeared that the
noticee had imported polyester woven fabrics from the overseas
suppliers, and had resorted to mis-declaration, by declaring
the description of the goods, which is other than the correct
description of the goods, in the invoices and the documents
filed before the Customs authority at the time of imports, with
an intent to evade customs duty leviable thereon. The product
(goods) declared by the importer before the Customs authority
for clearance of the said imported consignments of "polyester
woven fabrics" was not the correct description (as is evident
from the opinion of the expert committee and the Textile
Committee , Mumbai), whereas it was declared as "polyester
bed cover", before the customs at the time of Import. In the

instant case, the importer had furnished wrong declaration,

11
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statement & documents to the Customs while filing of three
billis of entry as detailed in Annexure "A" to the SCN (RUD-19 of
SCN) thereby suppressing the actual description of the goods
imported by them, with an intention to evade Customs duty
leviable thereon, by adopting the modus as detailed
hereinabove. The fact of mis-declaration has been
categorically admitted by Shri Bhawnesh Nandwani, proprietor
of the noticee in his statement dated 7.4.2017 recorded
under Section 108 of the Customs Act, 1962, which is
duly corroborated with the documentary evidences
discussed hereinabove. Thus, the declared description and
classification in respect of the said imported consignments of
"polyester woven fabrics", mis-declared as "polyester bed cover”
by the noticee is liable to be rejected and the same needs to be

reclassified under CTH 54075490.

2 1z Y From the above, it appeared that the noticee in
connivance with the overseas supplier had wilfully mis-
stated the description of "polyester woven fabrics" before the
Customs authority at the time of import with a view to evading
higher applicable customs duty. The correct description and
classification of the imported product was also suppressed at
the time of filing of bills of entry by presenting an invoice with
a different description of the goods. Thus, it appeared that the
applicable customs duty liability had not been discharged by
the importer by way of wilfully mis-statement,/ mis-declaration
and suppression of facts and therefore, the differential
customs duty is liable to be recovered by invoking the
provisions of the extended period of limitation under Section

28(4) of the Customs Act, 1962.

12. In view of the facts discussed in the foregoing paras
and material evidences available on record and the
deposition of Shri Bhawnesh Nandwani, it appeared that the
importer has contravened the provisions of Section 46 (4) of
the Customs Act, 1962 in as much as they had intentionally
mis-declared the description of their imported product as
"polyester bed cover" whereas the actual product was
"polyester woven fabrics", thereby suppressing the correct
description and classification of the imported goods, while

filing the declaration, seeking clearance at the time of the

12
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importation of the impugned goods. This act on the part of
importer had rendered the goods, as detailed in Annexure- "A"
to this SCN liable for confiscation under the provisions of
Section 111 (m) of the Customs Act, 1962.

13. It also appeared that the three consignments of 63000
pcs of "polyester woven fabrics’ totally admeasuring 642427.8
Sq. Meter totally valued at Rs 92,06,625/- imported vide three
Bills of Entry as per Annexure "A" to the SCN in the name of
the noticee and subsequently placed under seizure vide seizure
memo dated 11.4.2017, was imported by mis- declaring the
same as "polyester bed cover’ and classifying the same under
CTH 63041930 as against the actual description of the goods
i.e "polyester woven fabrics" falling under CTH 540735490. It
appeared that Shri Bhawnesh Nandwani had deliberately mis-
declared the goods by willful mis-statement and suppression of
the facts in contravention of various provisions of the Customs
Act, 1962 and Rules made thereunder as discussed above with
an intent to evade payment of higher Customs duty leviable
thereon. The amount of Rs. 1,43,74,305/- towards differential
Customs duty payable on the said seized goods was short paid
by them as shown in Annexure- A to this notice. Therefore, the
differential Customs duty altogether amounting to Rs.
1,43,74,305/- as indicated in the Annexure — A to the SCN,
payable on the seized goods is liable to be recovered from the
noticee under Section 28 (4) of the Customs Act, 1962 along
with applicable interest under Section 28AA of the Customs
Act, 1962. The said acts of omission and commission on the
part of the importer have rendered themselves liable for penal
action under the provisions of Section 114A/112(a) of the
Customs Act, 1962. The said seized goods as detailed in
Annexure-A-1 to the SCN also appeared liable for confiscation
under Section 111(m) of the Customs Act 1962.

14. Shri Bhawnesh Nandwani (proprietor of the noticee) was
looking after purchase of the imported goods and also
interacting with the overseas suppliers for import of these
goods. Being in charge of the purchase and imports and their
documentation, he was responsible for the said mis-
declaration of imported goods viz. "polyester woven fabrics" as

"polyester bed cover”, in order to evade higher Customs duty



leviable on the imports of "polyester woven fabrics". As
accepted by him in his statement dated 16.3.2017 &
07.4.2017, he used to look after the said imports, and that the
product imported by them does not fall under "made-ups” and
that the same was imported by him by declaring it as 'polyester
bed cover'. He also accepted that the same is 'polyester woven
fabrics' and correctly classifiable under chapter 5407, instead
of chapter 63 of the CTH. It appeared that the said mis-
declaration of the description of the goods in their import
documents had been done by Shri Bhwanesh Nandwani. The
aforesaid acts of willful mis-statement and mis-declaration of
the description of the goods by the noticee, with a view to
evade higher Customs duty leviable thereon, as detailed in
Annexure A, have made the subject goods liable for
confiscation under Section 111 (m) of the Customs Act, 1962,
For the above mentioned acts of omission and commission on
‘the part of Shri Bhawnesh Nandwani, it appeared that he has
rendered himself liable for penal action under the provisions of
Section 112 (a) of the Customs Act, 1962. It also appeared that
since Shri Bhawnesh Nandwani had knowingly and
intentionally made, signed and fabricated documents as
discussed in detail hereinabove, which were presented to the
Customs authorities which he knew, were false and incorrect
in respect of the description of the imported goods. Hence the
said act on the part of Shri Bhawnesh Nandwani has rendered
him liable for penalty under Section 114AA of the Customs
Act, 1962. However, the noticee being a proprietary concern no

separate penalty is proposed on Shri Bhawnesh Nandwani.

15. The noticee have paid a total duty amount of Rs
27,10,522/- at the time of assessment of the goods in respect
of all the three bills of entry as per Annexure "A" to the SCN.

16. Therefore, vide show cause under F. No.
DRI/AZU/CI/Eng-8(int-3) /2017 dated 04.05.2017 M/s.
Sunrise Traders (Proprietor Shri Bhawnesh Nandwani), New
Delhi were called upon to show cause to the Principal
Commissioner/ Commissioner of Customs, Custom House,

Mundra, Dist. Kutch as to why:-
(1) The classification of the imported goods i.e. "polyester

14
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woven fabrics" imported by mis-declaring the same as
"polyester quilt cover" under CTH 63041930 should not be
rejected and the same should not be re-classified correctly
under CTH 54075490 of the Customs Tariff Act, 1975.

(ii) The goods viz. 63000 pcs of "polyester woven fabrics"
admeasuring 642427.8 Sq. Meter, imported vide various
Bills of Entry as per Annexure "A" to the SCN, valued at Rs.
92,06,625/- (as detailed in Annexure A) by mis-declaring
the same as "polyester bed cover, which were seized vide
Seizure Memo dated 11.04.2017, should not be confiscated
under the provisions of Section 111 (m) of the Customs Act,
1962.

(iii)The differential duty of Customs amounting to Rs.
1,43,74,305/- leviable on the seized imported goods, should
not be demanded and recovered from them under Section
28(4) of the Customs Act, 1962.

(iv)Interest should not be charged and recovered from them
under Section 28AA of the Customs Act, 1962 on the duty
demanded at (iii) above.

(v) Penalty should not be imposed upon them under the

provisions of Section 114A /112 (a) of the Customs Act,
1962;

16.1 Further, corrigendum to the show cause under F. No.
DRI/AZU/CI/Eng-8(int-3) /2017 dated 04.05.2017 was issued
vide F. No. DRI/AZU/CI/ENQ-06/INT-3/2017 dated
06.03.2018 wherein at sub para (iii) of para 16 of the SCN for

the words Rs. 1,42,74,305/- (Rupees One Crore Forty Two
Lakh Seventy Four Thousand Three Hundred and Five Only),

the words “Rs. 1,43,74,305/- (Rupees One Crore Forty Three
Lakh Seventy Four Thousand Three Hundred and Five Only)

were substituted.

17. DEFENCE REPLY:

Shri Priyadarshi Manish & Anjali J Manish, Advocate of the noticee
filed reply to Show Cause Notice vide their letter dated 18.08.2017 and
stated that:-

> Present Show Cause Notice deals with the issue of classification and
has already settled by different Commissionerate in favour of

Noticee.

15



» Previously Bombay Commissionerate in case of M/s Shoetex Fabric

Y

where the goods which has also been folded in middle and stitched
across the width (two sides) forming two layers and one side is
completely open and in the said matter the Commissioner (Appeals)
after relying on the report of Textile Committee stated that the
sample 1s made out of 100% polyester knitted fabric, by stitching
across the width (two side making the sample close in three and one
side is kept completely open) making a quilt for use in bed and
therefore, it falls under the expression “made up”.

In the case of Thakur Textile pertaining to Calcutta
Commissionerate, the adjudicating authority has not accepted the
contention about the article. However, the Commissioner of
Customs (Appeal) has decided the matter vide OIA No.
CUS/RPM/002/2015 dated 08.01.2015 in favour of the assesse
that the goods is “made up” and thereafter, the department has
filed an appeal against the said order and the matter is
pending before the Tribunal (Kolkata Bench) for
consideration and stay has not been passed against the order of
Commissioner (Appeal).

They have filed writ petition bearing SCA No. 9487 of 2017 before
the Hon’ble Gujarat High Court for the purpose of quashing of the
seizure and the Hon’ble Gujarat High Court vide order dated
22.08.2017 directed the department to adjudicate the SCN within
two weeks. '

Testing of sample has been done in a particular manner which itself
reflects that arbitrary and biased attitude of the investigating
agency.

The investigation for the purpose of issuance of the classification

only relied on the report of the expert committee, textile committee,
ATIRA and statement made by the noticee was later on retracted &
hence it does not have any evidentiary value. However, they have
not discussed the basic definition of “made up” as described in
Chapter Note 7 of Section XI of Customs Tariff Act, 1975.

Report of ATIRA cannot be relied as in the said report the ATIRA
expressed their view that the fabric has been peached finished, the
filament yarn are damaged hence actual strength of warp and weft
yarn used in marking the fabric cannot be determined; that the
fabric content all texturized filament yarn in warp and weft; that
filaments of weft are getting broken due to peaching process given to

the fabric. The finding of the report is itself contradictory to each

16
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other as in fourth point they stated that the actual strength of warp
and weft yarn cannot be determined as the yarns are damaged.

Therefore, if the yarn is damaged how can they know the nature as

to whether it is texturized or non-texturized. It is submitted that the
Textile Committee has already expressed the opinion that the nature
of the yarn cannot be described in weft as they are damaged.

> None of the copy of sample has been supplied to the Noticee. The
DRI has sent one sample to the Textile Committee twice place two
samples on different occasions placed before the expert committee
and the video showed that they have torn the article (which shows
that the sample is not in proper form) which is to be examined or
opined at and thereafter, again sent the sample before ATIRA. That
therefore, they have not sent the sample in packed condition and
the same has been accepted by the counsel of the DRI before the
Hon'ble Gujarat High Court.

» Therefore, for the purpose of re-testing the re-sampling is required
and the Noticee requested for the re-testing and re-sampling of the
goods in reference to the circular No.30/2017-Cus dated
18.07.2017. The Noticee has further requested for supply of the
sample so they can also seek the independent opinion from other

government accredited lab.

They further stated that the investigating agency has not provided the
reason as to why the goods is not made up in reference to the definition
mentioned in Chapter No. 7 of Section XI of CTH and only relied on the
report of the expert committee, textile committee, ATIRA and statement

made by the noticee.

The classification of the goods shall be determined according to
terms of the heading and any corresponding chapter or Section notes. If a
statutory definitions of the particular entry, word or item is provided then
classification shall be decided as per the definition in statute and it cannot
be construed in terms of their commercial or trade understanding or
according to these popular meaning. In support of their defence, they
relied upon the judgement in case of Comm. of C.Ex, New Delhi V/s

Connaught Plaza Restaurant (p) Ltd., 2012 (286)E.L.T. 321(S.C).
As regards the description and classification, they stated that the impugned

goods are “made up” i.e Quilt Cover articles and cannot be classified as the

fabric. In support of the same they stated that:

17
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The investigating agency at the time of examination described the
goods in panchnama as “printed fabric” which has been folded at
mid length and having loose stitching on two sides and even the
description of the goods at the time of examination itself made it
clear that the impugned goods are “made up” article.

The definition as per note 7 of Chapter XI of the Customs Tariff Act
defines the “made up” and among those the impugne goods fall in
the Note 7(f) which are as follows:

“7(f) Assembled by sewing, gumming or otherwise (other than piece
goods consisting of two or more lengths of identical material joint
end to end and piece goods composed of two or more textiles
assembled in layers, whether or not padded)”
The definition mentioned in the Customs Tariff is itself completer
definition of the “made up” articles with the exclusion clause; that
the said provisions defined the “made up” articles and those are
assembled either by sewing, gumming or otherwise but at the same
time there are exclusion mentioned in definition which excluded
certain assemble from the definition of made up articles.

All the assemble by virtue of sewing, gumming or otherwise is not
considered as made up articles and those are more specifically
mentioned in HSN Explanatory notes and those are follows:

“These articles which are very numerous, include garments. It
should be noted, however that piece goods consisting of two or
more lengths of identicaol material joined end to end or composed of
two or more textiles assembled in layers, are not regarded as

“Made-up” nor are textile products in the piece composed of one or

more layers of textile ralerials assembled with padding by

stitching or otherwise.”
The plain reading of the explanatory notes made it clear that two
category of assemble textile material could not fall under the
definition of “made up” first one are those piece goods which
consisting of two or more lengths or identical material joined end to
end and secondly those piece goods which composed of two or more
textiles assembled in layers whether or not padded.
The impugned goods as per the investigating agency description in
panchnama “printed fabric” which had been folded at mid length
and having stitching on two sides. It means the impugned goods
consist of one length only which is folded and stitched from two
sides. It means there is an assembly by virtue of stitching and not

covered under the exception and therefore, it is “made up” articles.
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The impugned goods i.e “bed cover” are closed from three sides with
two sides machine stitched. Hence, a plain reading of Note 7 in
general and (f) in particular makes it obvious that the goods so
presented for assessment can only be treated as “made-ups’
irrespective of the quality of stitching. It does not specify the kind of .
sewing.
The word used is otherwise” in addition to sewing or gumming.
That implies most important is assembling and not the means of
assembling. Explanatory note 20 of HSN under heading 6307 read
as under:
“Packing clothes which, after use as bale wrappings, are roughly or
loosely stitched together at the edges, but which do not constitute
sacks or bags or unfinished sacks or bags of heading 63.05”
It is submitted that unless article of textile fall under the meaning of
note 7, it will not be treated as made up. This fact is supported by
CBEC circular No. 557/53/2000 dated 3-11-2000. Even the goods
which were used as Dhoti / Sarees were not classified as made up
because they were not covered under the mearing of made-up
under Sections notes on textile. This also implies that if goods are
covered under the meaning of made-up as per note 7, they shall be
treated as made-up irrespective of their use.
[t was also concluded in the tariff-cum-general conference of Chief
Commissioners of Central Excise held at Mumbai on 29th August,
2000 that Dhoties and Sarees cannot be put at par with the bed
spreads / bed linens because Saree and dhotis are articles which
are in running length and joined end to end.
It is further submitted that for classification of goods it is not

important what will happen to goods after clearance but more

important is how they are presented at the time of clearance.

In support of their above defence, they relied upon following

judgements:

a.

Hon’ble Tribunal of Mumbai decision in case of M/s T.P.I India Ltd
V/s Commissioner of Central Excise, Mumbai-II (2005 (189) E.L.T.
311 (Tri. - Mumbai) wherein it is held that:
“In any case, the bags in question would be classifiable under
Heading 63.01 as “other made-up textile articles” attracting the
same rate of duty as discharged, as applying Section Note 5 which
defines ‘made-up’. Since there is statutory definition of ‘made-

up’, resort cannot be made to general understanding of
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‘made-up’. Note 5 (e) defines ‘made-up’ means, assembled by
sewing, gumming or otherwise. When the bags in question are
assembled by cutting, gumming and stitching, then the bags in
question satisfy the definition of ‘made-up’ given in Section Note
5(e) to Section XI of the Schedule.”

b. Apex Court judgment in the case Hyderabad Polymers (P) Ltd. v/s
Commissioner of C. Ex. Hyderabad [2004 (166) E.L.T. 151 (S.C.)],

c. Hon’ble Apex Court of India in the case of Hyderabad Polymers (P)
Ltd. v/s Commissioner of Central Excise, Hyderabad [2004 (166)
E.L.T 151 (SC) wherein it is held that:

“It is not denied that the fabric would have fallen, at the relevant
time, under Tariff item 54.08. Thereafter, the fabric is cut and one
end of the fabric is sewed up without the aid of power and a sack
is manufactured. It is not denied that such a sack would fall under
Tariff item 6301 as made up.”

d. Hon'ble Apex court in the case of Pioneer Embroideries Ltd. v/s
Commissioner of Customs, Mumbai [2015 (322) E.L.T. 602 (S.C.)]
wherein it is held that the classification and essential character of
the goods under import has to be determined with reference to the
state or condition of the goods at the time of importation and not
with reference to the purpose for which the goods have been
imported or the use to which such goods are put to after
importation.

In view of above submission, they stated that the impugned goods i.e bed

cover should be classified under made up articles and not as fabric.

As regards the burden of proof to prove in the present case, they
stated that the department has not discharged their burden of proof as they

have not conducted any market inquiry or any trade inquiry; that
department relied on the presumption of the likelihood of use of the
imported goods as fabric and raised entire demand on this kind possibility
or probability, which is against the principals of classification with regards
to made up articles. That the department only on the presumption that a
textile made up after cutting and dividing threads would become another
product ignoring the General Explanatory Note 7(b) to Section XI of
Customs Tariff which states that if product is separated by cutting, dividing
threads, still it will remain within ambit of made ups articles classifiable
under Chapter 63 of Tariff. They relied upon the judgement in case of
Union of India Vs. Garware Nylons Ltd., reported as 1996 (87) ELT 12 (SC).
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As regards mis-declaration, confiscation and penalty, they stated
that there is difference of opinion between the importer and the department
in respect of classification polyester bed cover, which the importer wanted
to clear under CTH 63041930, whereas the department wanted to classify
the same under CTH 54075490. In support of their defence, they relied
upon the judgement in case of Northern Plastic Ltd. v/s Collector of
Customs & Central Excise, reported in (1998) 6 SCC 44 and Jay Kay
Exports & Industries Vs Commissioner Of Cus. (Port), Kolkata reported in
2004 (163) E.L.T. 359 (Tri. - Kolkata) and Shree Ganesh International Vs
Commissioner of C. Ex., Jaipur, reported as 2004 (174) E.L.T. 171 (Tr1. -
Del.).

Also stated that the DRI classified the imported product under
CTH 54075490 and at the same time goods imported by same supplier but .
imported at Chennai Port, Ahmedabad DRI later on cleared as 100%
polyester woven fabrics under CTH 54076190 and stated that it is
impossible that how the same description is classified differently at two
places. Therefore, the classification suggested by the investigating agency is

not correct.

From the above referred their reply and contention, they stated that
there is no mis-declaration and this is not a case of fraud or mis-
declaration as the goods is correctly classified as mad up articles and
therefore are not liable for confiscation and no penalty should be imposed

on them. Accordingly, they requested to drop the show cause notice.

18. PERSONAL HEARING

18.1 The Personal hearing was fixed on 16.08.2017 as per the direction
of the Hon’ble High Court vide order dated 02.08.2017 and Shri Priyadarshi

Manish, advocate on behalf of the noticee appeared for Personal Hearing on
17.08.2017 wherein he requested for re-testing and informed that they will
move to Hon’ble High Court to extend time-limit for re-test and passing the

adjudication order.

18.2 As per the request made by the advocate vide their letter dated
06.02.2018, personal hearing was re-fixed on 23.02.2018, wherein Shri
Sagar Rohatgi, Advocate on behalf of the noticee appeared and reiterated
the submission made in the written reply dated 18.08.2017 and also
referred the judgements (i) CESTAT Order No. FO/77308-77315/2017
dated 11.09.2017 and (ij) OIO No. 23/2017 dated 07.11.2017 passed by
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the Commissioner of Customs, ICD, Tughlakabad.

DISCUSSION & FINDINGS

19. I have gone through the Show Cause Notice, relied upon documents,
import documents, submissions made in written reply as well as
<ubmission made during personal hearing. I have also gone through both
the test reports of the Textile Committee Mumbai received by DRI,
Ahmedabad and Customs, Mundra, the test reports of ATIRA and opinion

of expert committee.

20. [ find that the following main issues are involved in the subject

Show Cause Notice, which are required to be decided:

() Correct classification of the goods imported by the noticee by
declaring the same as "Polyester Bed cover" and classified under
CTH 63041930 of the first schedule to the Customs Tariff Act,
1975.

(i1) Whether the goods viz. 63000 pcs admeasuring 642427.8 Sq.
Meter, imported vide various Bills of Entry as per Annexure "A" to
the SCN, valued at Rs. 92,06,625/- and seized vide Seizure Memo
dated 11.04.2017, are liable for confiscation under the provisions of
Section 111 (m) of the Customs Act, 1962.

(iii) Whether, the differential duty of Customs amounting to Rs.
1,43,74,305/- leviable on the seized imported goods, can be
demanded and recovered under Section 28(4) of the Customs Act,
1962 along with interest under Section 28AA ibid.

(iv) Whether penalty can be imposed under the provisions of Section
114A /112 (a) of the Customs Act, 1962.

21. After having framed the main issues to be decided, now I proceed to

deal with each of the issues individuelly, herein below:

22. The foremost issue before me to decide in this case is as to whether
the goods imported by the noticee by declaring the same as “Polyester Bed
Cover” are classifiable under CTH 63041930 or under CTH 54075490 of
CTA, 1975 as “Polyester Woven Fabrics” as alleged in the show cause

notice.

22.1 1 find that in order to verify the identity and characteristics of the
imported goods representative sample were drawn from the consignments
of the noticee by the investigating officers during investigation and the

same were shown to an Expert Committee of Textiles, Surat under
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panchnama dated 20.1.2017. The committee examined the sample and
opined as under;

(i) The sample is a single piece fabrics which had uneven, temporary
stitches on two sides;

(it) The stitches found on the sample are temporary, easily removable
and rough in nature;

(i) The edges found on these fabrics are rough which have not been
hemmed/ rolled / knotted at any side of the edges and the
constituent material / yarn was clearly visible and the constituent
material / yamn can be easily unraveled by simple means like pulling
elc’r

(iv) The said sample cannot be categorized under the category of bed
cover/quilt cover, for the above reasons and the said samples are in
fact printed polyesterwoven fabrics and hence cannot be termed as
made-ups.

22.2 Further opinion of the Expert Committee of Textiles was sought and
a video recording of 17 different samples drawn from various consignments
imported by different importers including the Noticee was done under
panchnama dated 30.3.2017. During the course of the panchnama the
committee compared the actual duvet cover/ bed cover/quilt cover with a
sample from one of the consignment and also opined on the composition
based on physical characteristics. The expert committee opined that the
stitches were temporary, easily removable and rough in nature. The edges
found on these fabrics were rough which had not been hemmed/ rolled/
knotted at any side of the edges and the constituent material/ yarn were
clearly visible and the constituent material/ yarn could be easily unravelled
by simple means like pulling etc. and further the expert committee has
concluded that the said samples cannot be categorized as Bed Cover/ quilt
cover and the said samples are in fact printed polyester woven fabrics and

hence cannot be termed as made-ups.

22.3 Further, I find that the samples were also sent to ATIRA (Ahmedabad
Textile Industry’s Research Association), Ahmedabad to ascertain whether
the said fabrics are made up of filament varn/ staple yarn and to ascertain
the other components of the fabric which the Textiles Committee was
unable to ascertain. 1 find that ATIRA, vide their test report no (1)
CTD/674-2 dated 27.3.2017 for sample drawn from goods covered under
bill of entry no 8136939 dated 10.01.2017, (2) CTD/674-3 dated 27.3.2017
for sample drawn from goods covered under Bill of Entry No. 8137442
dated 10.1.2017 & (3)CTD/25-2 dated 21.4.2017 for sample drawn from
goods covered under Bill of Entry No. 8369103 dated 30.1.2017 confirmed
that the samples are made up of 100% polyester. The fabric is woven and

printed. It contains all texturized filament yarns in both warp and weft. The
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filaments of weft are getting broken due to peaching process done on fabric.
In the report dated 21.4.2017 ATIRA also confirmed that "As the fabric has
been peach finished, the filament varns are damaged. Hence actual
strength of the warp and weft yarn used in making the fabric cannot be
determined. Generally high tenacity yarns are not used in home textiles.

These are used in Industrial fabrics".

22.4 The samples were sent to Textile Committee for their opinion/
testing as to whether the samples are covered under the category of "made-
ups" as defined under HSN (Harmonized System of Nomenclature) and also
to ascertain the composition, correct description, GSM etc in respect of the
said item and the textile committee vide their test results opined that
“Sample cannot be classified as “made-ups” (quilt cover/ bed cover) but

appropriately as “Polyester woven fabric".

22.4.1 The Textile Committee has been created by an Act of Parliament
ie. Textile Committee Act 1963 (41 of 1963). The Textile Committee, as an
organization, started functioning from 22nd August, 1964. By virtue of
Section 3 of the said Act, the Textile Committee is a statutory body with
perpetual succession. The Textile Committee is under the administrative
control of the Ministry of Textiles, Government of India. Acting as a
facilitator, the Committee acts as ‘a one stop service provider’ to the textile
trade, industry ard other stakeholders’, including state governments. It is
the only organization in the country to provide HS classification of textile
items, star rating of ginning and pressing factories and promoting hand-
woven products through Handloom mark scheme. As per the web-site of

textile committee, (http://textilescommittee.nic.in/ services/classification-

textiles) in matter relating to classification of textile they are designated

authority to advice Customs. The exact text taken from the said url is

reproduced below:
“All legally traded commodities in the world trade are classified under
universally accepted” Harmonized commodity Description and coding
System” popularly known as HS. The system of classification assigns a
unique code to each product depending upon its composition of raw
materials, characteristics and end-use. Such codes are universally
applied for the purpose of customs duties, quotas and other schemes
such as duty drawback etc,.

The Textile Committee is the designated authority to advice the Indian

Custom authorities, exporters and importers on the matter related to

classification of textile and clothing articles in India”
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22.5 1 find that the reports of the Textile Committee, Mumbai, Expert

committee, Surat and ATIRA, Ahemdabad are in line with each other and

establish identity of the imported goods as fabrics instead of made-ups.

22.6 I find that the noticee in their written submission dated 18.08.2017
has referred Section note 7(f) of Chapter XI of the Customs Tariff and has
contended that for the consideration of any textile article whether they are
made-ups or not, it is necessary firstly that it should be assembled and
secondly that it should be assembled by sewing, gumming or otherwise.
The noticee has also contended that the goods imported are folded at mid
length and having stitching on two sides and that means the impugned
goods consist of one length only which is folded and stitched from two sides
and the noticee has further urged that the assembly is by virtue of stitching
and so not covered under the exclusionary provision. Further the noticee
has stated that as per the plain reading of Note 7(f), the goods presented for
assessment can only be treated as made-ups irrespective of the quality of
stitching, which may be poor in some cases. I find that the noticee had
declared their goods as "polyester bed cover" covered under CTH 63041930
attracting basic customs duty @ 10% Ad valorem. As per Chapter Note 1 of
Chapter 63 “Sub-chapter I applies only to made-up articles, of any textile
fabrics". Sub-chapter I covers goods falling under CTH 6301 to 6307 and
“made-ups” are defined under Note 7 of Section XI "Textile and Textile
Articles". The Section Note 7 of Section XI of "Textile and Textile Articles”
reads:

7- For the purpose of this Section, the expression “made up” means:-

(a) Cut otherwise than into squares or rectangles;

(b) Produced in the finished state, ready for use (or merely needing

separation by cutting dividing threads) without sewing or other working

(for example, certain dusters, towels, table cloths, scarf squares,

blankets);

(c) Cut to size and with at least one heat-sealed edge with a visibly
tapered or compressed border and the other edges treated as described in
any other subparagraph of this Note, but excluding fabrics the cut

edges_of which have been prevented from unravelling by hot

cutting or by other simple means;

(d) Hemmed or with rolled edges, or with a knotted fringe at any of the
edges, but excluding fabrics the cut edges of which have been
prevented from unravelling by whipping or by other simple means;

(e) Cut to size and having undergone a process of drawn thread work;
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(f) Assembled by sewing, gumming or otherwise (other than piece goods
consisting of two or more lengths of identical material joined end to end
and piece goods composed of two or more textiles assembled in layers,
whether or not padded);

(g) Knotted or crocheted to shape, whether presented as separate items

or in the form of a number of items in the length.

As per Section Note 7(b), ‘made-ups’ means the articles “produced in
finished stage” and excludes fabrics, cut edges of which have been
prevented from unravelling by hot cutting or by other simple means and as
per Section Note 7(c) fabrics, cut edges of which have been prevented from
unravelling by hot cutting or by other simple means are excluded from the
definition of made-ups. As per Section note 7(d) the made-ups were defined
as articles with hemmed or with rolled edges, or with a knotted fringe at
any of the edges, but excluding fabrics, the cut edges of which have been
prevented from unravelling by whipping or other simple means. However,
as per the identity of the goods established above the goods imported are
single piece fabrics which had uneven, temporary stitches on two sides,
easily removable and rough in nature. The edges found on these fabrics are
rough which have not been hemmed/ rolled / knotted at any side of the
edges and the constituent material/ yarn was clearly visible and the
constituent material / yarn can be easily unraveled by simple means like
pulling etc. Thus I find that the contention of the noticee is not correct and
the goods cannot be considered as made-ups as they are not the finished
product, their edges are not hemmed or with rolled edges, or with a knotted

fringe at any of the edges and they do not satisfy the conditions of the

Section note 7 to be classified as made-ups.

22.7 Further, 1 find that in the case of Collector of Central Excise
Meerut Vs. Kapri International Pvt. Ltd. Reported at 2002(142)ELT 10(SC),
the Apex court has held that by cutting the cotton fabric from running
length into small pieces and giving them a definite required shape to form
new articles like bed sheet, bed spreads, table cloths etc. produce a
commodity which has a definite commercial identity in the market. In the
matter of Kapri International Pvt. Ltd. Vs. Collector of Central Excise
Meerut reported at 1986(23)ELT 538&(Tribunal), the Hon'ble tribunal has
held that bed-sheets, bed covers, table cloths etc. are articles of daily use in
practically every household. No expertise is required to say that bed-sheets
and bed-covers etc. are different from fabrics in running length. The fabric

in running length cannot be used as bed-sheets, bed-covers or table cloths.
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cloth. The cloth must be cut to required size and then hemmed and

contributing greater thickness to the cloth with the outermost line running
at or near the edge at regular intervals, so as to provide a substitute for
hem (i.e. to protect unravelling of varn or to prevent fraying of the edges),
will continue to be classifiable as fabrics under Chapter 52/ 54/ 55,

Rectangular (including square) articles simply cut out from such long

running length fabrics without other working and not incorporatin,q

fringes formed by cutting dividing threads, even if sold folded or put up in
packing will not be regarded as “product in the finished state” and would
merit classification as fabrics as per this practice followed hitherto.

22.8.2 Further, in the said circular a clarification given by Directorate
General of Foreign Trade has been referred that as per Policy Circular No.
15 (RE-99)/ 1999-2000, dated 2-7-1999 that unhemmed and/or

unstitched odhanies are classifiable as fabric whereas hemmed and/ or

stitched odhanies are classifiable as made-ups under DEPB scheme. Thus

the circular referred by the noticee itself clarifies that articles which are
Rectangular (including square) articles simply cut out from such long
running length fabrics without other working and not incorporating fringes
formed by cutting dividing thread S, even if sold folded or put up in packing
will not be regarded as “product in the finished state” and would merit

classification as fabrics. In the instant case also the goods imported are

easily removable and rough in nature; Also, the edges found on these
fabrics are rough which have not been hemmed/ rolled / knotted at any

side of the edges cannot be regarded as product in the finished state and so

merit classification as fabrics.




22.9 ‘Thus if a fabric has undergone pProcesses of cutting, hemming and
stitching of running cloth bringing into existence & new distinct commercial
product, then only the new product 1s classifiable as made-up, otherwise
the same merit classification as fabric only. Therefore, in light of the above
discussions and various test reports, 1 find that the goods imported by the
noticee declaring them as «polyester Bed Cover are not hemmed, stitched
and are not in ready to use condition. These are just rectangular (including
square) articles simply cut out from such long running length fabrics

without other working and also are not incorporating {ringes formed by
| cutting dividing threads and cannot be regarded as “pruduct in the finished
state” and cannot be sold in the market as bed cover/quilt cover and thus I

find that they would merit classification as “Polyester woven fabrics” only.

23. During the personal hearing held on 23.02.18 the noticee referred
to CESTAT Order No. FO/77308—77315/2017 dated 11.09.2017. The
) referred order of Hon’ble CESTAT has been perused by me. The case before
the CESTAT was that the appellant had imported the goods classifying
them as “Polyester Quilt Cover” and the department has contended the
same to be “double bed sheet”. While allowing the appeal the Hon'ble
CESTAT observed that the customs duty is equal on the quilt cover as well
as the bed sheet and there is no loss to the exchequer. Further, the Textile
Committee report dated 75.08.2014 also classified the goods as quilt cover
under HS 6302.22 and thus was in favour of the appellant. I find that the
case before CESTAT was for classification between two made-up articles 1.e.
“polyester quilt cover” and “polyester double bed sheet”. However in this
case, the dispute is not between two made-up articles but between fabric

and article made-up from that. Therefore, the reference to this case law is

out of context.

23.1 [ have also gone through the OIO No. 23/2017 dated
07.11.2017 passed by the Commissioner of Customs, ICD, Tughlakabad
and relied by the noticee in this case. I find that while passing the said
order dated 07.11.2017, the adjudicating authority found, “though the
samples drawn by Customs ICD Tuglakabad were sent to Textile Committee
for their opinion, the test memo forwarded do not seek any opinion in the
matter of correct classification of the said goods or on the question as to
wwhether the said goods in dispute are “made ups” classifiable under Chapter
3 or upholstery fabrics classifiable under heading 5407. The test Memo has
sought the view of the textile committee on issue such as composition etc. of

the material. I am totally at loss to understand how such questions were
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relevant for addressing the present controversy. Since no ovinion is sought by
the department in the test memo in respect of present controversy the report/
opinion given by the said textile committee is silent on this aspect.” I find that
the adjudicating authority in the referred order has dropped the issue
raised by the department on the ground that no opinion from Textile
Committee was sought by the department addressing the present
controversy of classification, However, in the case before me, specific
opinion form the textile committee has been taken and the report/ opinion
is against the noticee. Thus facts and circumstances of that case were

different from the present case.

24, Now, as the identity of the goods is decided, I proceed further to
decide the correct classification of the imported goods i.e. “polyester woven
fabrics”. Polyester woven fabrics are covered under Chapter 54 or 55 of the
Customs Tariff Act, 1975 depending on the type of yarn used in the
'weaving of such fabrics. The CTH 5407 of the CTA, 1975 deals with "woven
fabrics of synthetic filament yarn, including woven fabrics obtained from
materials of heading 5404" and CTH 5512 to CTH 5516 deals with "woven
fabrics of synthetic staple fibre". In the instant case, the fabric is "made out
of filament yarn, which is texturized". Hence the said fabrics are

appropriately classifiable under CTH 5407.

24.1 Further, I find that fabric made out of high tenacity yarns are
mostly used for industrial purpose and textile fabric in the instant case are
mostly meant for the manufacture of textile articles used in household and
not in industries. Accordingly, the goods in the instant case cannot be
classified under sub-heading 540710. Further these fabrics are not woven
by strips and are not fabrics specified in Note 9 to Section XI, they do not
merit classification under sub-heading 540720 or 540730. Since the
constituent material used in the manufacture of these fabrics is polyester
filament/ polyester staple fibre and not filament of nylon or other
polyamides, these goods cannot be classified under sub-heading 540741 to
540744. The sub-heading 540751 to 540754 covers "other woven fabrics,
containing 35% or more by weight of textured polyester filaments". As per
above discussed test reports issued by ATIRA, Ahmedabad, the fabric is
made entirely of "texturized yarn" and hence it appeared that the same is
covered under the category of "fabrics with composition of texturized yarn
more than 85% of the total weight". Further these fabrics are printed in
nature and are not "terylene and dacron sarees", "polyester shirting”,
"polyester saree" but are fabrics used for making bed sheet/ bed cover/

quilt cover etc. Thus I hold that the goods imported by the noticee under
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the subject Bills of Entry are appropriately classifiable under tariff item
54075490 as "printed - other fabrics” which attract BCD @ 10% ad valorem
or Rs 20 per sq. Meter, whichever is higher. Thus, as discussed above, the
classification of the goods imported by the noticee by mis-declaring the
same as "polyéstcr bed cover" under CTH 63041930 is liable for rejection
and I hold that it should be re-classified as “polyester woven fabrics” under
tariff item 54075490 under the first schedule to the Customs Tariff Act,
1975.

25. After deciding appropriate classification, 1 consider the next issue
i.e. as to whether the imported 63000 pcs, totally admeasuring 642427.8
Sq. meters, covered under the above mentioned Bills of Entry and seized
vide Seizure Memo dated 11.04.2017, are liable for confiscation under the
provisions of Section 111(m) of the Customs Act, 1962. 1 find that from the
test reports that the impugned goods were “polyester woven fabrics” but in
connivance with the overseas supplier the noticee had wilfully mis-stated
description of the imported goods as “polyester Bed Cover” and accordingly
sought to mis-classify the same under tariff item 63041930 as against the
actual classification i.e. under tariff item 5407 5490 with intent to evade
higher applicable customs duty. The noticee has thus violated the
provisions of Section 46 (4) of the Customs Act, 1962. Accordingly, for the
said act of wilful mis-declaration of description of the said imported goods,
the same are liable to confiscation under Section 111(m) of the Customs
Act, 1962.

26, [ find that on appropriate classification total differential duty in
respect of impugn=d consignments comes to Rs. 1,43,74,305/- as detailed
below:

(i) The total value of the goods is Rs. 92, 06,625/ -.

BCD @10% ad valorem = Rs 9,20,662 /-.

(ii) Total Sq. Meter = 642427.8 Sq. Meter
BCD @ Rs 20 per Sq. Meter = 642427.8 X 20 = Rs. 1,28,48,556/-

(ili) On comparison of the rates of BCD i.e 10 % ad valorem and Rs 20 per
Sq. Meter, it is found that the amount calculated by applying the
specific rate of duty @ Rs 20 per 5q. Meter is higher and the same is
applicable in the instant case. The Total Customs Duty payable as per
re-classification works out to be Rs.1,70,84,827/-. The noticee has
already paid duty of Rs.27,10,522/-. Thus, differential duty wroks out
to be Rs.1,43,74,305.
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26.1. In the show cause notice it has been proposed to demand and
recover the said amount of differentia] duty under Section 28(4) of the
Customs Act, 1962. The Section 28(4) of the Customs Act, 1962 reads:

“Se:'ction 28(4) Where any duty has not been levied or has been short-
levied or erroneously refunded, or interest payable has not been paid,
part-paid or erroneously refunded, by reason of,-

(a) collusion; or

(b) any wilful mis~sratement; or

(¢) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevant date,

26.2 The term “relevant date” For the purpose of Section 28, has been
defined in Explanation 1, as under:

“Explanation 1.- For the purposes of this Section, "relevant date" means,-
(a) in a case where duty is not levied, or interest is not charged, the

date on which the proper officer makes an order for the clearance of
goods;

(b) in a case where duty is provisionally assessed under Section 18,

the date of adjustment of duty after the final assessment thereof;
(c) in a case where duty or interest has been erroneously refunded,
the date of refund;

(d) in any other case, the date of payment of duty or interest."”
26.3 I find that the provision of Section 28(4) of the Customs Act, 1962
provides for demand of duty not levied or short levied by reason of collusion
or wilful mis-statement or suppression of facts. As the noticee wilfully mis-
declared the description of impugned imported goods by suppressing
material facts, the said condition of Section 28 ibid is fulfilled in the instant
case. Further, I find that the said provision provides that duty can be
demanded by proper 6fﬁcer within five years from the relevant date. Thus, I
find that Section 28(4) ibid provides mechanism to demand duty during the
period starting from the relevant date and within five years from such
relevant date. The relevant date has been defined in above mentioned
Explanation-1 of Section 28. | find that in this case subject Bills of Entry
were filed for clearance of the impugned goods but order for clearance of
the goods under Section 47 ibid could not be granted as the goods were
seized vide seizure memo dated 11.04.2017. Therefore, after importation,
the impugned goods are still lying in customs area and out of charge under
Section 47 ibid is yet to be granted. In view of claase (a) of the said
Explanation-1, 1 find that the relevant date in this case will start from the
date on which proper officer of Customs will make an order for the
clearance of impugned goods. As til] date no order for clearance of
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impugned goods has been granted, 1 find it premature to demand the duty
under Section 28(4) ibid, as this Section would kick in only after clearance

of goods by customs after importation.

26.4 | find that total amount of differential duty involved in this case
comes to Rs. 1,43,74,305/-. As discussed above, the impugned goods are
liable to confiscation under Section 111(m) of the Customs Act, 1962. Since
the impugned imported goods are not prohibited goods, an option of
redeeming the goods is required to be granted to the noticee, against the
order of confiscation by paying redemption fine as provided under Section
125 of the Customs Act, 1962. The amount of redemption fine will be
decided here-in-below. find that as provided under Section 125(2) ibid, the
noticee will have to pay the above mentioned amount of differential duty
along with the redemption fine while exercising option to redeem the
confiscated goods for home consumption. Thus, in view of these provisions,
[ hold that the differential duty can be recovered along with redemption fine
if the noticee chooses to exercise the option to redeem the confiscated

goods.

27. It has also been proposed to demand and recover interest on the said
differential duty of Rs. 1,43,74,305/- under Section 28AA of the Customs
Act, 1962. The Section 28AA ibid provides that when a person is liable to
pay duty in accordance with the provisions of Section 28 ibid, in addition to
such duty, such person is also liable to pay interest at applicable rate as
well. Thus, the said Section provides for payment of interest automatically
along with the duty. I have already held that differential Customs Duty of
Rs. 1,43,74,305/- is not recoverable under Section 28(4) ibid but can be
demanded and recovered only if the noticee, opts to redeem the goods after
confiscation. Therefore, 1 hold that the interest on differential duty cannot
be demanded and recovered under the provisions of Section 28AA of the

Customs Act, 1962 at this stage.

28. Further, I consider the proposal of imposition of penalty upon the
noticee under the provisions of Section 114A and 112(a) of the Customs
Act, 1962. The penalty under Section 114A can be imposed only if duty is
demanded under Section 58 ibid by alleging wilful misstatement or
suppression of facts etc. As discussed in foregoing para the noticee has
wilfully misstated the description of goods and also mis-classified the goods
with intent to evade customs duty, however, since the goods have been
seized in customs area before giving out of charge, I have hold that the

differential duty cannot been demanded and recovered under Section 28(4)
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of customs Act, 1962, As the provision of imposition of penalty under
Section 114A is directly linked to Section 28(4) ibid, I find that penalty

Further, in Tespect of imposition of penalty under Section 112(a) of the
Customs Act, 1962, I find that once the goods are held liable for
confiscation under Section 111(m) of the customs act, 1962, the person

who in relation to such goods has done an act which has rendered goods

confiscation for the act of mis-declaration of description of the subject
goods by the noticee, therefore, the noticee is liable to penalty under
Section 112(a) ibid.

purportedly issued by the Textiles Committee, Mumbai. Since the report
received by the Customs, Mundra Wwas not similar to the one received by

31.03.2017 of the Textile Committee, Mumbai received by the Customs,
Mundra wherein it is mentioned that “Sample is classified as “madeups”
but can be appropriately classified as “Polyester woven fabrics” and also

mentioned that “Sample is classified as “Polyester woven printed quilt case”
under HS Code 6302.22” whereas the test report received by the DRI,

Ahmedabad and attested copy of test report obtained by the officer of DRI,
Ahmedaabd shows the test result as “Sample cannot be classified as
“made-ups” (quilt cover/bed cover) but appropriately as “Polyester woven
fabric" and also mentioned that “Due to rupture of yarn in weft while
untwisting, it could not be ascertained whether the weft is filament yarn
Or staple spun yarn. Though it is a polyester woven fabric in absence of
above information, appropriate H.S. code could not be provided”. On
comparing the contents of both the above mentioned reports I find following

differences:

L

Original Report received by
DRI and also attested copy
obtained from Textile

Fake/ manipulated/ temper
ed report received by
Customs, Mundra,
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Committee, Mumbai.
Sample cannot be classified
as “madeups” (quilt
cover/bed cover) but
appropriately as “Polyester
woven fabric"

Sample 18 classified as
“«madeups’ but can be
appropriately classified as
“Polyester woven fabrics”

Whether Sample
fall ~ under the
category of
“madeups’ as
defined under the
HSN
Correct description
& classification of
the sample

Due to rupture of yarn in weft
while untwisting, it could not
be ascertained whether the
weft is filament yarn or staple
spun yarn. Though it is a
polyester woven fabric in
absence of above information,
appropriate H.S. code could
not be provided.

Sample is classified as
“Polyester woven printed
quilt case” under HS Code
6302.22

28.2 Further, as per certified copy of the test report it was ascertained
that the goods contains 100% polyester texturized yarn and cannot be
classified as made-ups but appropriately classify as “Polyester woven
fabrics”. It is clearly evident that the imported goods were not made-ups
and the report received by Customs, Mundra is fake/ manipulated
furnished by the importer to hoodwink the department and to evade
payment of appropriate duty. In view such deliberate role and indulgence in
fraudulent acts, the noticee deserve maximum amount of penalty which
can be imposed under Section 112(a) and that is equivalent to amount of

duty sought to be evaded.

29. In view of the forgoing discussions and findings, I pass the following

order:-

ORDER

(i) 1 hold description of the goods imported under the Bill of Entry Nos.
8136939 dated 10.01.2017, 8137442 dated 10.01.2017 and 8369103

dated 30.01.2017 as “polyester woven fabrics”, correctly classifiable
under tariff item 54075490 of the first schedule to the Customs Tariff
Act, 1975. Accordingly, I reject the classification of the imported goods
declared under tariff item 63041930 under self-assessed bills of entry
and order to re-classify the goods under tariff item 54075490 to re-
assess to duty accordingly.

(ii) 1 order to confiscate the goods viz. 63000 pcs of “polyester woven
fabrics” admeasuring 642427.8 Sq. Meter, imported vide Bills of Entry
Nos. 8136939 dated 10.01.2017, 8137442 dated 10.01.2017 and
8369103 dated 30.01.2017, totally valued at Rs. 92,06,625/-, under
the provision of Section 111(m) of the Customs Act, 1962. 1 hereby
give an option to the noticee to redeem the impugned confiscated

goods on payment of redemption fine of Rs.20,00,000/- (Rs. Twenty
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lacs Only) in lieu of confiscation, along with payment of duty as
applicable in terms of Section 125 of the Customs Act, 1962.

(iii) T hold that demand of Customs Duty of Rs. 1,43,74,305/-, from M/s
Sunrise Traders, 1742/86, Naiwala, Karol Baug, New Delhi under
Section 28(4) of the Customs Act, 1962 prior to clearance of goods is
premature and thus do not demand the same under that provision.
Accordingly, the proposal to demand of interest on such duty under
Section 28AA of the Customs Act is also prémature and thus do not
demand the same.

(iv) I impose a penalty of Rs. 1,43,74,305/- (Rupees One Crore Forty Three
Lacs Seventy Four Thousand Three hundred and Five only) on M/s

Sunrise Traders, New Delhi under Section 112(a) of the Customs Act,

1962.
_S’—T’7 by

(Sanjay Kumar Agarwal)
Commissioner of Customs

Custom House Mundra
BY SPEED POST/RPAD

F.No. VIII/48-04/Adj/Pr.Commr/MCH/QOI?- 18 Date: 7¢ .03.2018

To,

M/s Sunrise Traders,

1742 /86, Naiwala, Karol Ba ug,
New Delhi

Copy to:
(i) The Chief Commissioner of Customs, CCO, Ahmedabad,

(ii) The Additional Director General, DRI, Ahmedabad Zonal Unit,
Ahmedabad.

(i) The Deputy Commissioner, Import Assessment, Group-III, Custom
House, Mundra

(iv) The Deputy Commissioner (RRA), Custom House, Mundra.
(v) The Deputy/Assistant Commissioner(Recovery), Custom House

ndra.
\(yf)%}iDeputy/Assistant Commissioner (EDI), Custom House, Mundra.
(vii) Guard File




