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E. Show Cause Notice No. & : | VI1/48-187/Cocoa Powder/Krishna/Gr.l/MCH/19-20 q/
Date dated 29.05.2019.
F. Noticee(s)/Party/ Importer : | M/s. Krishna Products,

Opp. Uday Gas /zency, Near Rudraksh Hospital,
Krishna Nagar Road, Naroda Patiya,
Gujarat-382345

1. T8 AU TG HaRId Pl (:3[cw U™ fbar o g

This Order - in - Original is granted to the concerned free of charge.

2. TR IS ofe 5 ordier SMewr § SRigy & o g < fiar e ot Framactt 1082 & Paw s Famy
Ui 1 e ifITH 1962 D1 URT 128 At 3 70 YU HIL- 1- § IR yfedi & e sqe U U
W 3 T Geve 8-
Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of Customs
Act, 1962 read with Rule 3 of the Customs (Appeal:! Rules, 1982 in quadruplicate in Form C. A. -1 to:

“ AT Yeep STga (i), disdl
7 dY wiflTe, g eTaR, erew oW Sfear & Uiy, syw IS, SIgwSIaTg 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), KANDLA
Having his office at 7™ Floor,Mri !ul Tower, Behind Times of India,
Ashram Road,Ahnedabad-380 009.”
3. I U TG AT Wl &1 f&Hid 60 a1 & ¢TI 1R &t o+t =1feu |
Appeal shall be filed within sixty days from the date of cornmunication of this order.
4. I9d AUE F R AT Yoo AT & I8 5/- TUU BT febe o g ARy 3R 39S A1y
fafafed siaxg dew fdar S
Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by —
(i) S Ui B T Ul 3R
A copy of the appeal, and
(i) T MR B! T Ul S1uaT &I 3 Ul BT 1R g1 & SR e e ffHas-
1870 & Hg T°-6 T FMuiRd 5/- 398 &1 e e fedhe S/a<d @ g 31fe |
This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 5/-
(Rupees Five only) as prescribed under Schedule -1, Item 6 of the Court Fees Act, 1870.

5. 3OS O & W1 SIS/ SATol/ TUS/ AT 3M1fS & LT &1 Wm0 Gord fosan s =nfed |

Proof of payment of duty / interest / fine / penalty etc. shou!d be attached with the appeal memo.

6. SMUTel TRgd Xd T, T e (erdia) w1082 SR W e siftfem, 1062 & o waft
UIaY & dgd TH ATT! &1 UTe fdedl ST =gy |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs
Act, 1962 should be adhered to in all respects.

7. 39 3MGN & favg srdi aq Sel Yoob a1 Yoo IR 7011 faare & €Y, sryarqus #, Siet daw St
faare # 81, commissioner (A) %W&TWW P17.5% HWHWT‘@TITI

An appeal against this order shall lie before the Cormmissioner (A) on payment of 7.5% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Sub.:- Show Cause Notice F. No: VIII/48-187/C0coa Powder/Krishna/Gr.Il/MCH/19-20 dated
29.05.2019 issued to M/s. Krishna Products, Opp. Ud:y Gas Agency, Near Rudraksh Hospital, Krishna
Nagar Road, Naroda Patiya, Gujarat-382345.




BRIEF FACTS OF THE CASE

M/s. Krishna Products, Opp. Uday Gas Agency, Near Rudraksh Hospital, Krishna Nagar
Road, Naroda Patiya, Gujarat-382345 (hereinafter referred to as "Importer"/”Noticee” for the
sake of brevity) had filed Bills of Entry No. 4924044 dated 23.01.2018 and 6664922 dated
04.06.2018 through Custom Broker M/s Aman Seatrans Pvt. Ltd. for clearance of imported
goods declared as Cocoa Powder. The goods have been shipped from Malaysia, falling under
Custom Tariff Item 18050000 to the First Schedule of the Customs Tariff Act, 1975. The
importer filed the Bill of Entry through the Customs Broker for clearance of the aforesaid goods '
by availing concessional rate of Customs duty benefit on the basis of Country of Origin
certificate prescribed under Notification No. 46/2011-Cus, dated 01.06.2011, as amended.
Based upon the self-assessed declarations regarding country of origin benefit made by the
importer in the aforesaid bill of entry, the import goods viz. Cocoa Powder were cleared, having
Gross weight 15240 Kgs and assessable value of Rs. 19,92,600/- imported vide Bill of Lading No.
0O0LU2597900500 dated 06.01.2018 and Invoice No. 3026875 dated 06.01.2018 in respect of
Bill of Entry No. 4924044 dated 23.01.2018 and having Gross weight 15240 Kgs and assessable
value of Rs. 21,10,988/- imported vide Bill of Lading No. OOLU2604700000 dated 24.05.2018
and Invoice No. 3028548 dated 24.05.2018 in respect of Bill of Entry No. 6664922 dated
04.06.2018.
1.1  In terms of new Customs audit methodology, where “Theme Based Audit (ThBA) has
been considered as an important element of entire Customs Audit system, erstwhile Central
Board of Excise & Customs (CBEC) which is now Central Board of Indirect Taxes and Customs
(CBIC) (herein after referred to as Board) vide letter D.O.F. No. 450/72/2016-Cus-IV dated
26.07.2018 allocated various “Audit Themes” to Audit Commissionerates for “Coordinating the
audit” across India for issues arising out of such theme based audit.
1.2 One of the themes allocated to Nhava Sheva Audit Commissionerate (Mumbai Customs
Zone-l1) is “FTA benefit on imports of Cocoa powder from Malaysia” under Customs Notification
No 46/2011-Customs, dated 01.06.2011 and Notification No. 53/2011-Customs, dated
01.07.2011.
1.3 Cocoa Powder is regularly being imported from Malaysia under Free Trade Agreement
(FTA) by importers from various ports by availing the benefit of duty exemption under aforesaid
Notifications.
1.4  The benefit under Notification No 46/2011-Customs is available provided the goods are
of Malaysian Origin in accordance with provision of the Customs Tariff [Determination of Origin
of Goods under the Preferential Trade Agreement between the Governments of Member States
of the Association of Southeast Asian Nations (ASEAN) and the Republic of India] Rules, 2009,
published vide Notification No. 189/2009-Customs (N.T.) dated 31.12.2009. As per the
aforesaid Rules, the “Certificate of Origin” is required to be issued by the designated authority
and in case of goods not wholly produced or obtained products in Malaysia, the AIFTA (ASEAN-
India Free Trade Area) content should not be less than 35% of the FOB value. V
1.5  Similarly, benefit of the Customs Notification No 46/2011-Customs, dated 01.06.2011

and Notification No. 53/2011-Customs, dated 01.07.2011 are available provided the goods are
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of Malaysian origin in accordance with provisions of the Customs Tariff (Determination of Origin

of Goods under the Preferential Trade Agreement between the Governments of the Republic of
India and Malaysia) Rules, 2011, published Notification No. 43/2011-Customs (N.T.). As per the
aforesaid Rules, in case of goods not wholly obtained or produced goods from Malaysia, the
qualifying value content of the goods should not be less than 35% of the FOB value.

1.6 The matter regarding verification of qualifying value content was taken up for
investigation by Directorate of Revenue Intelligence, New Delhi. Based on some of the
“Certificates of Origin” issued for this product, it was noticed that the goods were derived from
Cocoa beans of Ghana Origin and in such cases, based on prevalent International price as well
as information available on supplier's website, it appeared that the regional value addition
would only be in the region of 3-17% as against minimum qualifying value of 35% of the FOB
value.'Accordingly, the matter was taken up by the Director ICD, of the Board with the High
Commission of Malaysia in Delhi vide letter dated 10.01.2014 for verification. In response
thereto, the Director, Asian Economic Corporation, Ministry of International Trade and Industry
(MITI), Delhi vide letter dated 18.03.2014 informed that the “Ministry of International Trade
and Industry (MITI) Malaysia” have completed a verification visit to both the factories M/S JB
Cocoa and Guan Chong Cocoa to verify the information regarding raw material used in the
production of cocoa powder for export to India. Based on the verification visit and internal
investigation of both factories , MITI stated that the raw material used in the production of
finished goods has fulfilled the 35% Regional Value Content (RVC) under the ASEAN India Free
Trade Agreement (AIFTA), however they showed their inability to provide the cost structure
due to data privacy.

1.7 According to Article 6(a) (ii) of Annexure-IiI (Operational Certification Procedures) to the
Rules of Origin under the ASEAN India Free Trade Agreement, the issuing Authority shall
respond to the request promptly and reply within 03 months after receipt for retroactive check.
According to Rule 16 (a)(iv), the retroactive check process, including the actual process and the
determination of whether the subject goods is originating or not, should be completed and the
result communicated to the issuing authority within 06 months.

1.8  There is no provision in the said Rules of Origin of India ASEAN FTA for denial of cost
structure on the basis of data privacy. Article 18 (b) clearly obligates information relating to the
validity of the AIFTA Certificate of Origin to be furnished upon request of the importing party.
1.9  Inview of the above, it was decided by the Board to deny the preferential Customs duty
benefit in the said matter and accordingly Board vide letter F.NO. 456/12/2013-Cus.V dated
07.05.2014 issued necessary direction for taking necessary action.

1.10 In this regard, Hon’ble CESTAT decision in the case of M/s Alfa Traders Vs Commissioner
of Customs, Cochin reported in 2007(217) ELT 437 and 2008(223)ELT 289 are squarely
applicable wherein it has been held that if the certificate of origin is not correct on facts, it can
be rejected for disallowing the duty exemption. Similarly, the case law in the matter of M/s
Surya Lights Vs Commissioner of Customs reported in 2008 (226) ELT 74-Tribunal Bangalore is

also equally relevant.
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111 In terms of Section 46 (4) of Customs Act, 1962, the importer is required to make a
declaration as regards the truth of the contents of the Bill of entry submitted for assessment of
Customs duty. In view of the discussions made in the foregoing paras, it appeared that the said
noticee have wrongly taken benefit of Notification No 46/2011-Customs dated 01.06.2011.
Thus it appeared that the said noticee has contravened the provisions of sub section (4) of
Section 46 of the Customs Act, 1962, in as much as, they had mis-declared Country of Origin as
Malaysia imported as Cocoa Powder in the declaration in the form of Bills of Entry filed under
the provisions of Section 46(4) of the Customs Act 1962 and thereby they wrongly availed the
country of origin benefit to evade the customs duty. Hence, it appeared that importer M/s.
Krishna Products, Opp. Uday Gas Agency, Near Rudraksh Hospital, Krishna Nagar Road, Naroda
Patiya, Gujarat-382345 has knowingly and with intention by design taken the benefit of
Notification No. 46/2011-Cus dated 01.06.2011. It appeared to be a case of wilful misstatement
of actual country of origin, suppression of facts of correct qualifying Regional Value Content
(RVC) and of ineligibility of said exemption Notification (Supra) due to non-fulfilment of
Regional Value Content (RVC) of 35% and thus ineligibility of exemption under Notification no.
46/2011-Cus dated 01.06.2011 with intention and to evade duty of Customs. This constitutes an
offence of the nature covered in section 111 (d), 111(m) and 111 (0) of the Customs Act, 1962
and the goods imported appear liable for confiscation under section 111 (d), 111(m) and 111 (0)
of the Customs Act,1962.

1.12  In view of the facts discussed in the foregoing paras and material evidences available on
record, it appeared that the importer has contravened the provisions of Section 46(4) of the
Customs Act, 1962 in as much as they had intentionally taken a wrong Customs duty benefit
based upon invalid document namely Country of Origin Certificate in terms of the Notification
No. 46/2011 dated 01.06.2011, and thereby they have suppressed material facts from the
department and produced invalid Country of Origin certificate as mentioned above for the
imported goods, while filing the declaration, seeking clearance at the time of the importation of
the impugned goods. Thus, the said importer also appeared liable for penal action under the
provisions of Section 112(a) and / or Section 114 A of the Customs Act, 1962 for importing the
Impugned goods based upon invalid and improper document viz. Country of Origin certificate

leading to unlawful, illegal and wrong availment of concessional Customs duty benefit under

Notification No. 46/2011 dated 01.06.2011 by them. It also appeared that importer is liable for
penalty under section 114 AA of the Customs Act, 1962 for knowingly and intentionally using .

the country of origin documents (COO No. JB-2018-AI-21-000316 dated 15.01.2018 & JB-2018-
Al-21-003044 dated 25.05.2018) which was incorrect in material particularly in as much as it

falsely shows the country of origin as Malaysia though the AIFTA (ASEAN-India Free Trade Area)
content is far less than 35% of the FOB value and thus the country of origin produced is in
violation of Notification No. 189/2009-Customs (N.T.) dated 31.12.2009 viz., Customs Tariff
(Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and they
Republic of India) Rules, 20089.
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1 141 -

any manner and thus the benefit of notification was correctly extended and the present SCN

are total erroneous and are thus required to be quashed .

32  The SCN fails to bring on record the replies received from the Ministry of International
Trade and Industry, Government of Malaysia (hereinafter referred to as MITI for short) wherein

the MITI had categorically confirmed that the certificates were having RVC content as per the

laid down criteria and satisfy the condition as per Rules of origin and notification.

3.3 The impugned SCN has been issued as per the clear cut directions given by the CBIC/
Commissioner JNCH which shows that the proceedings are not being conducted in a fair, just
and proper manner and no credence is being shown to the settled legal position or the
principles of natural justice. A Writ Petition No. 3474 of 2018 was filed before the Hon’ble High
Court of Bombay inter-alia challenging an identical SCN which were issued proposing denial of
benefii of notification no. 46/2011 dt. 1.6.2011 in respect of imports from Malaysia and the
allegations were identical and the SCN were issued at the instance of CBIC and though the
Hon’ble High Court. vide order dated 09.07.2019 has dismissed the Writ Petitions finally yet
directed that the adjudicating authorities should decide the Show Cause Notices without in any
manner being influenced by the view taken by the CBIC. The Reliance in this regard is placed on
the following judgments:-

Govardhandas Bhanji-1952(AIR-16) (SC), Bhagyashree International- 2008 (224) ELT 162 (Tri. -
Chennai), Indian Aluminum Co. Ltd.- 1983 ELT 349 (Del), Shree Rajasthan Syntex Ltd.-1985 (22)
726 (Raj.), the Hon’ble High Court of Delhi in the matter of Bullion and Jewelers Association -
2016(335).

3.4 | They have requested to make them available the copies of various documents which
were directly referred and relied upon in the relied upon documents but copies thereof were

not brought on record or made available to them so as to enable them to file an effective

defense reply in the matter.

3.5 However so as to prove our bona fide, they are filing the present reply as an interim
measure and we crave leave to file final reply after receipt of the documents and we also crave

leave to modify the present reply, if so as required, after receipt and scrutiny of the documents.

3.6  Asperthe Rules of Origin notified vide Notification No. 189/2009-cus dated 31.12.2009

each and every certificate is required to be verified indecently and the allegations made on the
basis of certain letters pertaining to imports in the years 2014 or earlier cannot be made the
basis of any proceeding without conduction retroactive check and verification visits and
without bringing on record the details of such verification and retroactive checks in respect of

the imports which are subject matter of the present proceedings.

3.7  They bring on record the judgment of the Hon’ble Supreme Court In the matter of —
Union of India vs. Azadi Bachao Andolan in Appeal No. 8161-8162 and 8163 ,8164 of 2003
(2003 263(ITR) 706 (SC) wherein the government of India had taken a categorical stand before
the Hon’ble Supreme Court, which was upheld by the Hon’ble Supreme Court to the effect that

the certificates issued by the Ministries of Foreign Governments under the Treaties with such
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Governments constitute sufficient evidence which is required to be accepted. The SCN does
not allege that the issuing authority of Govt. of Malaysia , Ministry of International Trade and

Industries was in collusion with any person or the certificates issued by them are not genuine

and thus the same cannot be rejected and continue to be a valid document for extending the '

benefit of notification.

3.8  They put on records an O-in-O No0.126/2016-17/CC/NS-I/JNCH dt. 31.1.2017 in the
matter of Morde Foods Pvt Ltd passed by Commissioner of Customs NS-I JNCH, wherein even
the certificate of JB Cocoa were held to be valid and it was held that RVS certificates by the
MITI can’t be rejected . In the present case there is no allegation or any oral or documentary
evidence in support of the proposal to reject the RVC given in certificates and thus these orders
squarely applies to the present case. Further recently the Commissioner of Customs ( Appeals)
INCH also vide an order —in Appeal No. 1251 ( Gr-1)/IA(/2019(JNCH)/Appeal-Il dt. 9.9.2019 in
the matter of Starcom Food India Ltd. also allowed benefit of notification no. 46/20111-Cus dt.

1.6.2011 and quashed similar proceedings.

3.9 The issuance of SCN under the provisions of section 28 (4) read with section 124 of the
Customs Act, 1962 is totally in excess of jurisdiction as the issue involved is required to be
settled / decided strictly as per the Article 18 and Article 24 of the FTA wherein it is laid down
that any dispute concerning the interpretation, implementation or application of this

Agreement shall be out in the ASEAN-India DSM Agreement.

3.10 Itis put on record that in any case, if the authenticity of the COO is in doubt or the

importing country having a reasonable doubt about the same then as per Article 16 of the

Operational Certification Procedures, the verification and retroactive checks and verification .

visits are required to be carried out as per Article 16 & 17 and if the dispute is not settled even
under Article 16 or 17 then the aggrieved party must necessarily resort to Article 24 of the

AIFTA Rules of origin and if no mutually satisfactory solution is reached under Article 24 then

the party concerned , in this case the Government of India, was under obligation to invoke the
Dispute Settlement Mechanism under the ASEAN India DSM Agreement. Thus the provisions
of Customs Act, or in particular the demand under section 28 (4) is totally illegal as the
proceedings under the Treaty and under the Customs Act are mutually exclusive and thus the
Government of India is bound by the AIFTA agreement. In this regard reliance is placed on the

following judgments of the Hon’ble Supreme Court -

Govardhandas Bhanji -1952(AIR-16)(SC), Rao Shiv Bahadur Singh v. State of Vindhya Pradesh

reported as AIR 1954 SC 322, State of U.P. Vs. Singhara Singh, reported as AIR 1964 SC 35, Babu
Verghese Vs. Bar Council of Kerala reported as (1999) 3 SCC 422, Hussein Ghadially Vs. State of
Gujarat, reported as (2014) 8 SCC 425, Saral Wire Craft (P) Ltd. Vs. Comm. of Customs, Central
Excise & Service Tax reported as (2015) 14 SCC 523,Commissioner of Customs (1), Chennai vs.
Do Best infoway-2016(336) ELT 156 (T)

3.11  they have made the declaration under Section 46(4) on the basis of the documents
received from the supplier such as invoice, bill of Lading and the country of origin certificate

issued by the Government of the exporting country and they have made the said declaration
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under the bonafide and reasonable belief that the said documents contain true and correct
particulars. More so that the documents such as Country of Origin certificate was issued by a

sovereign Nation as the Treaty entered with the Republic of India .

3.12  All the Bs/E mentioned in annexure to the SCN were assessed finally under section 17
(2) of the Customs act, 1962 by the proper officer and in respect of many Bs/E the value was

also loaded and thus all the B/E were assessed by the proper officer after due application of

mind and satisfaction. Each and every AIFTA certificate in respect of each B/E was verified by
the proper officer and after due satisfaction the same was debited by making an endorsement
on each of the certificates and thus the assessments were made after verification of all material
particulars as declared in the Bs/E and also after verification of all requisite documents which
were submitted along with the B/E including the AIFTA certificates and it is not the case of the
department any documents or information was withheld by the importers and / or any
document which was requisitioned was not submitted. Reliance in this regard is placed on the
judgment of Priya Blue Industries — 2004 (172) ELT 145 (SC), 2000 ( 120) ELT 285 (SC) Flock India
Ltd, Lord Shiva Overseas -2005(181)ELT 213 (Tri.-Mumbai) and Paras Electrical — 2009 (246) ELT
231 (7).

3.13  The importers had imported consignments of Cocoa Powder from M/s. J B Cocoa SDN
and the goods covered by their invoices were shipped directly from Malaysia and were
manufactured / produced by M/s. J B Cocoa SDN . Each of the consignments was accompanied
with a certificate of origin issued by Ministry of International Trade and Industry (MITI) and was
signed by Secretary General of the MITI Malaysia and the said certificates were issued as per
ASEAN India Free Trade Area Preferential Tariff and was certifying the origin criteria as per
Note- 3 (a) of the overleaf notes of the certificate of origin. All the certificates of origin were
duly verified in respect of signatures and other material particulars, including the origin criteria
as mentioned in column 8 of the certificate read with note -3 of the overleaf notes and was
accepted by the proper officer at the time of assessment of the B/E under section 17 of the
Customs Act, 1962 and thereafter at the time of examination of the goods and at the time of

passing orders of clearance for home consumption under section 47 of the Customs Act, 1962.

3.14 They have imported the goods in the normal course and all requisite precautions were
taken and all the goods were imported as per the Treaty entered by India with Malaysia and
AIFTA and as per Rule of origin and in terms of the notifications no. 46/2011 . They have
taken all requisite documents from the supplier / and manufacturer and all the documents
were duly issued by the competent authorities i.e. Ministry of Trade and Industry ( MITI ) and
no evidence is brought on record that we have not followed the laid down procedure as per the

Rules of Origin or the Treaty or the Notification.

3.15 It is a matter of record that neither the supplier is our agent or employee and thus the
provisions of section 28 (4) cannot be invoked on the basis of any allegations acts or omissions
committed by the supplier and thus no demand of duty can be made from the importer under

the provisions of section 28 (4) of the Customs Act, 1962. They place reliance on the judgment
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(d)

of the Hon’ble Supreme Court in the case of Continental Foundation Jt. Venture - 2017 (216)

ELT 177 (SC) wherein it is held the mere omission to give correct information cannot be called

to be a suppression or willful mis-statement and in the matter of — CC Mumbai A.S. Muloobhoy

& Sons reported in 2015 (318) E.L.T. 576 (S.C.) wherein it has held that once the department is

in the knowledge of things the extended period cannot be invoked.

3.16 As regards extended period u/s 28 and ingredient of section 28 regarding collusion, mis-

statement and suppression are concerned, they shall also be placing reliance on following

judgments:-

a )2001 (135) E.L.T. 1085 (Tri.-Mumbai)- Scientific Pharmacy Vs. Commissioner of Cus., ACC,
Mumbai.

b) Hico Enterprises - 2005 (189) ELT 135 (CESTAT-LB) [upheld by the Hon’ble Supreme Court in
2008 (228) ELT 161 (S.C.)]

Leader Valves Ltd. — 2007 (218) ELT 349 (P&H) 1995 (76) ELT 497 (SC)HMM Limited vs.
Collector of Central Excise

e) 1995 (75) E.L.T. 721 (SC) Cosmic Dye Chemicals Vs. Collector of Central Excise,Bombay.
g) 1995(78) E.L.T. 401 (SC)Pushpam Pharmaceutical Company Vs. Collector of Central

Excise.
h) 1994(73) E.L.T. 257 (SC) Lubrichem Industries Ltd., Vs. Collector of Central Excise

i) 1989 (40) E.L.T. 385 (T) Kiran Spinning Mills Vs. Collector of Central Excise.
j) 1989 (40) E.L.T.276 (SC) Chemphar Drugs & Liniments Vs.Collector of Central Excise
k) 1989 (43) E.L.T. 195 (SC) Padmini Products Vs.Collector of Central Excise (CCE)

) 1995 (78) E.L.T. 401 (SC) Pushpam Pharmaceuticals Vs CCE
3.17 The goods are not rendered liable to confiscation because of the failure to carry out due
diligence or because of the alleged violation of Rules of Origin by MITI or MSC and the very
basis of the SCN proposing invalid extended period under section 28 or 111 or 112 or 114A,
114AA of the Customs Act, 1962. Thus the SCN is otherwise totally erroneous and is required to
be quashed Reliance, in this regard rely on the following judgments: -

i) Bearrau Veritas -2003 (156) ELT 688 (T) as affirmed by SC in 2005

(181) ELT 3 (SC)
i) 1996 (83) E.L.T. 557 (Tribunal) Sanco Trans Limited
i) 1991 (52) E.L.T. 557 (Tri.) Shri Khuller
iv)  Trade wings limited - 2009 (243) ELT 439 (T)
v) K. Ramanna 38) ELT 620 (T)
3.18 The SCN also invokes penal provisions under section 111, 112A 114A 114AA of the
Custom Act, 1962 and in this regard it is submitted that it is settled law that when the demand
of duty on any ground including limitation is not sustainable, no penal action can be taken and
thus no penalty can be imposed under the provisions of Customs Act, 1962 . Reliance in this

regard is placed on the judgment of the Hon'ble Supreme Court in the matter of HMM lItd.

3.19 All material particulars including value were correctly declared in the B/E and thus the
goods cannot be held liable to confiscation under section 111 (m) of the Custom Act, 1962 and
further the SCN does not specifically brings on record as to which particular was wrongly
mentioned in the B/E and all particulars i.e each and every entry made in each and every
column of the B/E was true and correct and was verified by the proper officer and thus the
allegation is totally false and is unsubstantiated and thus the goods cannot be held liable to
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confiscation under section 111 (m) of the Customs Act, 1962. It is also put on record that there
was no post import condition imposed in respect of the goods and thus there was no’
observance of any of the condition subject to which the exemption from duty was granted and
thus the goods cannot be and are not liable to confiscation under the provisions of section 111
(o) of the Customs Act, 1962 and the provisions have been invoked without any supporting

evidences.

3.20  The kind attention is invited to the SCN and in a particular to Para 12,13,14 & 17 and it
may please be appreciated that there is not even an averment that they have committed any
acts or omissions and / or aided or abetted in omission or commission of any acts which have
allegedly rendered the goods liable to confiscation under section 111 of the Customs Act, 1962
and thus the provisions of section 112 has been wrongly invoked and thus no penalty is

imposable on us under section 112 of the Customs Act, 1962.

3.21 As regard proposal to imposition of penalty under section 114 A is concerned, all
submissions made herein above in regard to the wrong invocation of section 28 (4) of the
Customs Act, 1962 are reiterated and it is put on record that they were not in any collusion or
they have not made any mis statement and / or there is no suppression and thus no penalty can

be imposed on us under the provisions of section 114 A of the Custom Act, 1962.

3.22 It may please be appreciated that in the present case they are not aware were not
having any knowledge there is no allegation or evidence that they were aware of any alleged
variations in the RVC or certificate in origin and in fact all Indian importers including
Government of India undertaking such as MMTC have imported similar and identical goods with
identical accompanied certificate and documents and were not aware about any alleged
variations in RVC and further the SCN itself reaches at the conclusion that there was only lack of
due diligence, on the part of the Indian importer and thus there is no allegation that any
documents was used with knowledge and thus no penalty under section 114 AA can be

imposed on them.

3.23  The SCN relies upon two judgment in the matter of Alpha Traders -2007 (217) ELT 437
(T-Bang) and 2008 (223) ELT 289 (Tri Bang) but totally ignores the fact that these judgments

are distinguishable on facts and the same have wrongly been referred in the impugned SCN.

3.24 They crave leave to file further reply after receipt of the documents specified in their
earlier letters and above and they also crave leave to add amend or modify the above reply

after receipt and scrutiny of the documents.

4, Further on behalf of the noticee, Shri. S. A. Sahota, Consultant, vide their letter dated
06.01.2020, received in this office on 13.01.2020, has further submitted their defence reply in
which they have mainly repeated their earlier submissions and have also placed their reliance
on the same judgement/decisions. Since submissions of the Noticee are on the same set of
issues with same contentions which have been placed above in details, the same are not
repeated for the sake of brevity. However, some other relevant portions of their defence are

submitted as under-
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4.1 At the outset | am thankful for granting me a patient hearing on 26.12.2019 and in
continuation to the written submissions already on record and made during the personal
hearing | am making the following further submissions and request that the same may also be

taken on record and considered before taking any decision in the matter.

4.2 1 have now received copy of MIT] letter dated 18.03.2014 under the cover of a letter
dated 27.12.2019 (DIN. 20191271M00000WAFD7) and the said letter categorically states as
under:- '
"2. For your information, the Ministry of International Trader and Industry (MITI)
Malaysia have completed a verification visit on 18 February 2014 to both
factories (JB Cocoa and Guan Chong Cocoa) to verify the information regarding

raw materials used in the production to cocoa powder for exports to India.

3. Based on the verification visit and internal investigation to both factories, MITI
confirms that the raw materials used in the production of the finished products
has full filled the 35% Regional Value Content (RVC) under the under the ASEAN
India Free Trade Agreement (AIFTA). However we are not able to provide you

the cost structure due to date privacy.

4. If you wish to proceed with the verification visit, kindly provide us the
supporting documents (C/O forms related) and contact the relevant Parties as
stated in the ASEAN-India Operational Certification Procedures for the Rules of
Origin under Articles 16 and Article 17. "

4.3 From the above, it may please be appreciated that the MIT had categorically confirmed
that the material used in the manufacture of finished goods have met the laid down criteria of
RVC under the ASEAN FTA and thus the competent sovereign authority has re- confirmed the
validity of the certificates which were questioned and thus nothing survives to make any
further allegation or to propose to deny the benefit of the notification even in respect of the

consignments which were under verification.

4.4.  The MITI had also categorically offered, in the above mentioned letter dt. 18.03.2014, n
to proceed with the verification visits by the concerned parties. However nothing is brought on

record to show that any verification visit or retroactive checks were conducted by any Indian
authorities and the results/findings of such verification have not been brought on record and
instead the recourse for recovery of duty under the pretext that the information has not been
given duo to data secrecy is taken which is totally premature and erroneous as no evidence is
brought on record that the RVC was not as per the declarations given in the COO duly issued by

the competent authority.

4.5 As per the Rules of Origin notified vide Notification No. 189/2009-cus dated 31.12.2009
each and every certificate is required to be verified and the allegation cannot be made without
conduction retroactive check and verification visits and without bringing on record the details

of such verification and retroactive checks and thus entire proceedings are being conducted in
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total dis-regard to the provisions of the Treaty, Rules of Origin and are thus required to be set
aside only on this ground alone. In this regard the following judgments may please be

considered:- 2017 (349) E.L.T. 44 (A.P.) -NOBLE IMPORT PVT. LTD.

46 From a reading of Clause 16(b), it is evident that the requirement of obtaining
information of the documents, relating to the origin of the imported goods in accordance with
its domestic laws and regulations, is a preclude to the request for retroactive check in terms of
Clause 16(a). If the documents, sought for by the competent authority, are furnished by the
importer and, if the concerned authority is satisfied with it, then preferential tariff can be
extended to the importer. If, on the other hand, the information, or the documents furnished,
are found not to be satisfactory, then, in terms of Clause 16(a), a retroactive check can be

conducted.

4.7. It is submitted that even otherwise it is not even the case the department that any
information or verification was ever sought by the Govt. of India from MITI in respect of the
COO0 which cover the imports in the impugned SCNS and all these imports have been made
subsequently in the Years 2017-2019 and thus no reliance or reference can be made to any
observations or doubts etc made in the years 2014 or earlier and the said observation cannot

have any prospective application.

4.8 The SCN as well as the letters relied upon only refers to the Certificate of origin
pertaining to M/s. JB Cocoa and M/s. Guan Chong Cocoa, whereas M/s. Sanjay Chemicals and
M/s. J.S.V. Ingredients have not imported any goods produced by these producers and they
have imported the goods from M/s. K.L. Kris Food Industries SDN, and thus these letters are
otherwise has no relevance for their imports and thus the SCN has been issued without even
verification of basic facts and thus the observations in the letters are otherwise having no
relevance for the imports made by us and thus the impugned SCN is required to be rejected

solely on this ground alone.

49 The SCN has been issued mechanically without even verification of basic facts as the
SCN referring to some old letters of 2014 alleges that the RVC is less than the prescribed limits
without appreciating the fact that the goods imported by M/s. Sanjay Chemicals were wholly

produced in Malaysia and thus there can not be any dispute about any value addition and thus

the entire SCN is required to be set aside solely on this ground alone.

4.10 Kind attention is invited to various letters in respect of the each of the above SCN, which
were issued prior to the issue of the impugned SCN's directing to pay the amount of duty along
with the interest and the said letters categorically say that the communication may be treated

as to be issued under section 28 (1) (a) of the Customs Act,1962 thereby confirming that there

is no evidence or reason to allege any suppression, willful mis-statement or any collusion.

4.11 In view of the above, the impugned Show case Notices are required to withdrawn as per

the settled law as laid down by the Hon'ble Supreme court in various judgments which are
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binding on the adjudicating authority and which have been referred in the detailed replies filed

earlier and also as above.
PERSONAL HEARING

5. The Personal hearing in the instant case was fixed on 25.11.2019, however, the noticee
vide their letter dated 19.11.2019 requested to adjourn the personal hearing and provide them
copies of various documents referred in the SCN which are requested by them vide their letter
dated 29.06.2019.Thereafter,the personal hearing was fixed on 09.12.2019. Now, Shri S. A.
Sahota, Consultant and authorized representative on behalf of the Noticee, vide their letter
dated 30.11.2019, requested for adjournment of the hearing and grant of hearing in respect of
six SCNs on same issue of their 03 different clients on a common date preferably on 26.12.2019.
Their request was considered and the Personal hearing was fixed on 26.12.2019. Shri S. A.
Sahota, Consultant appeared for personal hearing on 26.12.2019 and stated that they have
submitted their written submission dated 19.12.2019 and reiterated the submission made
therein. He further said that department has already said that the letters were issued under
Section 28(1) (a) of the Customs Act, 1962, then suddenly how it is converted into Section 28(4)
of the CA, 1962.He further submitted a copy of Hon’ble Supreme Court judgement of Azadi
Bachao Andolan & others Vs Union of India. He further said that he has nothing more to add,
however, he said for the documents dated 18.03.2014 asked in detailed reply dtd. 19.12.2019
and requested for 15 days time to reply after getting the documents dated 18.03.2014.
Further, the letter dated 18.03.2014 as desired by the authorised representative of the
Noticee was made available through the department’s letter dated 27.12.2019. Thereafter,
Shri. S. A. Sahota, Consultant made a reply in the instant case vide their letter dated

06.01.2020, which has been mentioned in foregoing Para 4.

DISCUSSION AND FINDINGS

6. I have carefully gone through the Show Cause Notice dated 29.05.2019, the written
submission dated 19.12.2019 & 06.01.2020 filed by the Noticee and available records of the

case and | find that following main issues are involved in the subject Show Cause Notice, which

are required to be decided-

(i) Whether Country of Origin Certificate issued as per the Notification No. 46/2011
dated 01.06.2011 submitted by the importer for claiming and availing Customs duty
benefit should be rejected as a valid document for availment of the concessional
rate of customs duty benefit based upon the country of origin of the impugned
imported goods;

(ii) Whether the total quantity of 30480 Kgs (15240 Kgs in respect of Bill of Entry No.
4924044 dated 23.01.2018 and 15240 Kgs in respect of Bill of Entry No. 6664922
dated 04.06.2018), [which is wrongly mentioned as 30484 Kgs in SCN], of goods

declared as 'Cocoa Powder’ imported vide Bills of Entry No. 4924044 dated

23.01.2018 & 6664922 dated 04.06.2018 and having total assessable value of Rs.
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41,03,593/- are liable for confiscation under the provisions of Section 111(d), 111(m)
and 111(o) of the Customs Act, 1962.
(iii) Whether the differential Customs duties amounting to Rs. 15,97,951/- (7,75,918/- in
| respect of Bill of Entry No. 4924044 dated 23.01.2018 & Rs. 8,22,019/- in respect of
Bill of Entry No. 6664922 dated 04.06.2018) (Rupees Fifteen Lakh Ninety Seven
Thousand Nine Hundred Fifty One Only) is required to be demanded and recovered
from the importer in terms of section 28(4) of the Customs Act, 1962, along with
applicable interest thereon under section 28AA of the Customs Act, 1962 by re-
assessing the aforesaid Bill of Entry after amendment under Section 149 of the
Customs Act, 1962 and by denying concessional rate of customs duty benefit based
upon the country of origin of imported goods.
(iv)  Whether the importer M/s. Krishna Products is liable for Penalty under Sections
112(a) and / or114A of Customs Act, 1962,
(v}‘ Whether the importer M/s. Krishna Products is liable for Penalty under Section
114AA of Customs Act, 1962.
6.1 Ifind that the importers had imported Cocoa powder by availing benefit of Notification
No. 46/2011-Cus, dated 01.06.2011 and Notification No. 53/2011-Customs dated 01.07.2011,
(as amended time to time), however the benefit of Notification No 46/2011-Customs is
available provided that the goods are of Malaysian Origin in accordance with provision of the
Customs Tariff (Determination of Origin of Goods under the Preferential Trade Agreement
between the Governments of Member States of the Association of Southeast Asian Nations
(ASEAN) and the Republic of india] Rules, 2009, published vide Notification No. 189/2009-
Customs (N.T.) dated 31.12.2009. As per the aforesaid Rules, the “Certificate of Origin” is
required to be issued by the designated authority and in case of goods not wholly produced or
obtained products in Malaysia, the AIFTA (ASEAN-India Free Trade Area) content should not be
less than 35% of the FOB value. Hence the soul of the Notifications is that there should be at
least 35% of the content and therefore it was necessary to verify in the matter of qualifying
regional value content in “Cocoa Powder”(CTH 18050000) imported from Malaysia under Free
Trade Agreement (FTA) and the said matter was taken up for investigation by Directorate of
Revenue Intelligence, New Delhi. Based on some of the “Certificates of Origin” issued for this
product, it was noticed that the goods were derived from Cocoa beans of Ghana Origin and in
such cases, based on prevalent International price as well as information available on
supplier’s website, it appeared that the regional value addition would only be in the region of
3-17% as against minimum qualifying value of 35% of the FOB value. Accordingly, the matter
was taken up by the Director (ICD), Central Board of Excise & Customs with the High
Commission of Malaysia in Delhi vide letter F. No. 456/12/2013-Cus. dated 10.01.2014 for
verification.
6.2 The Director(ICD), Central Board of Excise & Customs,
New Delhi vide aforesaid letter F. No. 456/12/2013-Cus.V dated 10.01.2014, regarding
Certificates of Origin, pertaining to imports by M/s Morde Foods Pvt. Ltd. from two Malaysian

exporters (bearing Certificates of Origin No. JB2011/A1/00961 and JB2012/Al1/00252) had stated
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that perusal of some of the Certificates of Origin issued for the products imported by M/s

Morde Foods Pvt. Ltd. indicates that the products were derived from Cocoa beans of Ghana

origin. Further, based on prevalent international prices and information available on the

supplier’s websites, it appeared that the regional value addition would only be in the region of

13-17% in such cases. Accordingly, Minister (Economic), MITI, New Delhi, High Commission of

Malaysia in New Delhi was requested to carry out verification in respect of Certificates of Origin
No. JB2011/A1/00961 and JB2012/A1/00252 in addition to the 52 (Fifty Two) certificates listed
from MITI with particular emphasis on the origin of the Cocoa beans, the cost structure of the
finished goods and the quantum of value addition achieved.

6.3  Further, the Director (ICD), CBEC, New Delhi vide letter dated 07.05.2014 addressed to
the Director General, DRI, New Delhi informed that the Malaysian High Commission in New
Delhi had been requested to verify the genuineness of two Certificates of Origin under the India
ASEAN FTA in which the description of the goods indicated the origin of the Cocoa as Ghana. A
letter-dated 18.03.2014 had been received from the Ministry of International Trade and
Industry (MITI) received through the Malaysian High Commission in New Delhi in response to
our letter dated 10.01.2014, wherein MITI has stated that they have conducted an internal
investigation and verification visit to the two factories i.e. M/s JB Cocoa and Guan Chong Cocoa,
which had supplied the goods. MITI had confirmed that the raw materials used‘ in the
production of the finished products fulfil the 35% RVC. However, they (i.e. above-stated two
factories) expressed inability to provide cost structure due to data privacy. Since there is no
provision in the Rules of Origin of the India ASEAN FTA for denial of cost structure on the basis
of data privacy and Article 18 (b) of this Rules clearly obligates information relating to the
validity of the AIFTA Certificate of Origin to be furnished upon request of the importing Party,
accordingly, Board has decided to deny the preferential benefit in the matter by way of issue of
SCN and early adjudication.

6.4 In this case, the Noticee filed the Bills of Entry as detailed in Annexure-B to the Show
Cause Notice for clearance of imported goods declared as * Cocoa Powder’ falling under Custom
Tariff Head 18050000 to the First Schedule of the Customs Tariff Act, 1975. The imported goods
were supplied by M/s J B Cocoa SDN BHD and were shipped from Malaysia. The above-stated
Bills of Entry were filed on the basis of self-assessed declarations for the imported goods having
gross weight 30484 Kg and total declared assessable value of Rs. 41,13,593/- for clearance of
aforesaid goods by availing concessional rate of Customs duty benefit on the basis of Country of
origin certificate prescribed under Notification No. 46/2011-Customs, dated 01.06.2011 and
Notification No. 53/2011-Customs dated 01.07.2011, as amended.

6.5 The benefit under Notification No. 46/2011-Customs dated 01.06.2011 is available

provided that the goods are imported into the Republic of India from a country listed in
Appendix | of the said Notification (Malaysia is one of countries falling under Appendix-I) in
accordance with provisions of the Customs Tariff [Determination of Origin of Goods under the
Preferential Trade Agreement between the Governments of Member States of the Association
of southeast Asian Nations (ASEAN) and the Republic of India] Rules, 2009 published in

Notification No. 189/2009-Customs (N.T.), dated 31.12.2009.
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6.6  Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the °
Republic of India Rules, 2009 framed vide Notification No. 189/2009-Customs (N.T.), dated
31.12.2009 states that AIFTA Certificate of Origin shall be issued by the Government authorities
(Issuing Authority) of the exporting Party and in case of goods not wholly produced or obtained
products in Member States of the Association of southeast Asian Nations (ASEAN) (in this case
Malaysia), the AIFTA content is not less than 35% of the FOB value. Further, benefit under
Notification No. 53/2011-Customs dated 01.07.2011 is available provided that the goods in
respect of which the benefit of this exemption is claimed are of the origin of Malaysia, in
accordance with provisions of the Customs Tariff [Determination of Origin of Goods under the
Preferential Trade Agreement between the governments of the Republic of India and Malaysia]
Rules, 2011, published in Notification No. 43/2011-Customs (N.T.), dated 01.07.2011.
6.7  Determination of Origin of Goods under the Preferential Trade Agreement between the
Governments of the Republic of India and Malaysia Rules, 2009 framed vide Notification No.
43/2011-Customs (N.T.), dated 01.07.2011 states that in case of goods not wholly produced or
obtained products from Malaysia, the qualifying value content of the goods should not be less
than 35% of the FOB value. Rule 5 (1) (ii) of the said Rule states that:-
“5. Not wholly obtained or produced goods:- (1) For the purposes of clause (b) of Rule 3,
' goods shall be deemed to be originating goods, when,-
(i) Qualifying value content of the goods is not less than thirty five percent of the FOB
value:
Provided that the final process of manufacturing is performed within the territory of
the exporting Party.”
6.8 In this case, ongoing through the available records, it is found that the imported goods,
which are ‘not wholly obtained or produced goods from Malaysia’ were supplied by M/s J B
Cocoa SDN BHD, Malaysia and were shipped from Malaysia. Further M/s J B Cocoa SDN BHD
are one of the suppliers for which Director, Asian Economic Corporation, vide letter-dated
18.03.2014 informed that the MITI, Malaysia had conducted an internal investigation and
verificﬁtion visit to the two factories, which had supplied the goods. MITI had confirmed that
the raw materials used in the production of the finished products fulfil the 35% RVC. However,
the suppliers expressed inability to provide cost structure due to data privacy, which have been
accepted by the Noticee vide his letter dated 06.01.2020. Further, as mentioned in paras supra,
on verification of qualifying value content in the matter, DRI had noticed that based on
prevalent international price as well as information available on suppliers’ website, the
regional value addition would only be in the region of 13-17% as against minimum qualifying
value of 35%.
6.9 Further, relevant Para(s) to Article 16 of APPENDIX-D to the Operation Certification
Procedures for the Rules of Origin for the ASEAN-India Free Trade Area (AIFTA) under head
“VERIFICATION” stipulates that:-
“16. (a) The importing party may request a retroactive check at random and/or

when it has reasonable doubt as to the authenticity of the document or as to the
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accuracy of the information regarding the true origin of the good in question or of
certain parts thereof. The Issuing Authority shall conduct a retroactive check on the
producer/exporter's cost statement based on the current cost and prices within a six-

month timeframe prior to the date of exportation subject to the following procedures:

(ii) the Issuing Authority shall respond to the request promptly  and reply

within three months after receipt of the request  for retroactive check;

(iv) the retroactive check process, including the actual process and the
determination of whether the subject good is originating or not, should be
completed and the result communicated to the Issuing Authority within
six months. While the process of the retroactive check is being

undertaken, sub-paragraph (iii) shall be applied.

From the above, it is seen that according to Article 16 (a) (i) of APPENDIX-D
(Operational Certification Procedures) to the Rules of Origin under the ASEAN India FTA, the
Issuing Authority shall respond to the request promptly and reply within 03 months after
receipt for retroactive check. Further, as per Article 16 (a) (iv), the retroactive check process,
including the actual process and the determination of whether the subject goods is originating
or not, should be completed and the result communicated to the issuing authority within 6
months. It is observed that in this case, the supplier of the Noticee denied providing the cost
structure due to data privacy. However, there is no provision in the said Rules of Origin of India
ASEAN FTA for denial of cost structure on the basis of data privacy. Further, Article 18 (b) of
APPENDIX-D to the Operation Certification Procedures for the Rules of Origin for the ASEAN-
India Free Trade Area (AIFTA) clearly obligates information relating to the validity of the AIFTA

Certificate of Origin to be furnished upon request of the importing party.

6.10 From the available evidences as discussed in above paras, | find that the Noticee had
wrongly availed concessional rate of Customs duty and had taken benefit of Notification No.
46/2011-Customs dated 01.06.2011 and Notification No. 53/2011-Customs dated 01.07.2011.
The Noticee had also contravened the provisions of Section 46(4) of the Customs Act, 1962 in as
much as, they had mis-declared Country of Origin as ‘Malaysia’ imported as ‘Cocoa Powder’ in
the declaration in the form of Bills of Entry filed under the provision of Section 46 (4) of the
Customs Act and thereby they wrongly availed the country of origin benefit to evade the
customs duty. Also, it is a case of wilful mis-statement and suppression of facts of correct
qualifying Regional Value Content (RVC) of 35% to mis-state the country of origin and fhus the
Noticee is ineligible for availing exemption under Notification No. 46/2011-Customs dated
01.06.2011 & Notification No. 53/2011-Customs dated 01.07.2011. | rely upon decision in the
case of ALFA TRADERS Versus COMMISSIONER OF CUSTOMS, COCHIN - 2008 (223) E.L.T. 289
(Tri. - Banglore), wherein it was held that “No case law can be catapulted to level of universal
theorem to be applied blindly ignoring facts of case”. Further, in the matter of M/s SURYA LIGHT
Vs. COMMISSIONER OF CUSTOMS, BANGALORE [2008 (226) E.L.T. 74 (Tri. - Bangalore)] it was
held:
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“7.3 The investigations have clearly revealed that the goods are of Chinese origin.
Further, the Commissioner has clearly given a finding that in terms of the Origin Rules *
issued by the Government of India, the goods will not be entitled for the benefit of the
- éxemption under the ISFTA. In view of this, the demand of duty on the impugned item is
in order. The appellant is also liable for payment of Anti-Dumping duty and also the CG
Duty.  Hence, we confirm demand of duty to the tune of
................................................................................................ With these modifications, we
dispose of the appeal.”
6.11  The Noticee in their defence reply have denied the allegation made in the instant Show
cause Notice by stating that they have submitted all the documents required to claim Customs
duty exemption as per Notification No. 46/2011-Cus. dated 01.06.2011. They have further
contended that after due verification of all such documents and assessment of Bills of Entry by
the Customs authorities, they paid an amount of Customs duty of Rs. 7,38,659/- by availing
concessional rate of Custom duty based on country of origin benefit. However, | find that the
Noticee have contravened the provisions of Section 46 (4) of the Customs Act, 1962 in as much
as they had intentionally availed/taken a wrong Customs duty benefit based upon invalid
document namely Country of Origin Certificate in terms of Notification No. 46/2011-customs
dated 01.06.2011 & Notification No. 53/2011-Customs dated 01.07.2011 and thereby
suppressed material facts from the department and produced invalid Country of Origin
Certificate as discussed supra for the imported goods, while filing the declaration at the time of
importation of the imported goods. As the allegations in this case relates to wilful mis-
statement of actuai country of origin and deliberate suppression of facts of correct qualifying
Regional Value Content (RVC), it is not a relevant fact that the goods were assessed by the
assess'ing officer. I find no force in this contention because Section 28 of the Customs Act, 1962
does not differentiate or debar demand in such situation. The assessments under Section 17 or
18 ibid are without prejudice to Section 46 and subsequent action including demand of
differential duty with interest or any other action under the provisions of the Customs Act,
1962. In this regard, | rely in the decision of Commissioner of Central Excise, Belgaum Ltd.
Versus Commissioner of C.E., Chandigarh-I1 [2001 (135) E.L.T. 1106 (Tri. — Del.)], wherein it was
held that:

“9. The material on record would clearly show that there is suppression of fact
as it clear from the order passed by the adjudicating authority and the appellate
authority that there was no manufacturing activity involved in refurbishing and

| modification of the 3 washing machines, despite the same, Cenvat credit was claimed
and though duty of Rs. 2,61,760/- was collected, the said fact was suppressed and
therefore availed extended period of limitation. In view of the decision of the Hon’ble
Supreme Court in Mysore Rolling Mills Private Limited v. Collector of Central Excise,
Belgaum - , wherein it has been clearly held that non-disclosure of receipt of such
amount at the time of assessment extended period of 5 years applicable and Rule
10(1)(C) of the Central Excise Rules, 1944, corresponding to Section 11A of the Central

Excises and Salt Act, 1944. Thus extended period was applicable. Hence, the Show Cause
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Notice issued after one year was not barred by limitation under Central Excises and Salt

Rules wherein provision is identical to the provisions under the Central Excise Act.”

6.12 In view of above discussion and judicial pronouncement, | find that extended period

under proviso to Section 28(4) of the Customs Act, 1962 is rightly invokable in the instant case.

Accordingly, the total Customs duty leviable on the said goods is amounting to Rs. 23,36,592/-

in respect of Bills of Entry as detailed in Annexure-B to the Show Cause Notice without allowing
concessional rate of Customs duty benefit based on Country of Origin. |, further, find that the
Noticee have already paid an amount of Rs. 7,38,659/- towards Customs duty for the clearance
of the imported goods by availing concessional rate of Customs duty based on Country of origin
benefit which they are not entitled to base upon the facts as discussed in Paras supra.
Therefore, differential Customs duty amounting to an amount of Rs. 15,97,951/- (Rs. 7,75,918/-
in respect of Bill of Entry No. 4924044 dated 23.01.2018 & Rs. 8,22,019/- in respect of Bill of
Entry No. 6664922 dated 04.06.2018) (Rupees Fifteen Lakh Ninety Seven Thousand Nine

Hundred Fifty One Only) in respect of Bills of Entry as detailed in Annexure-B to the Show Cause 7

Notice is recoverable in terms of Section 28 (4) of the Customs Act, 1962, along with applicable
interest thereon under Section 28 AA of the Customs Act, 1962 and by denying concessional
rate of customs duty benefit based upon the country of origin of imported goods.
6.13 The Show cause Notice has proposed for confiscation of imported goods under Section
111 (d), 111(m) and 111 (o) of the Customs Act, 1962.

In this context, the relevant parts of Section 111 of the Customs Act, 1962 are
reproduced as under:

“Section 111. Confiscation of improperly imported goods, etc. — The following

goods brought from place outside India shall be liable to confiscation:

(d) any goods which are imported or attempted to be imported or are brought within

the Indian customs waters for the purpose of being imported, contrary to any prohibition
imposed by or under this Act or any other law for the time being in force;
(m)  any goods which do not correspond in respect of value or in any other particular
with the entry made under this Act or in the case of baggage with the declaration made
under section 77 in respect thereof, or in the case of goods under transhipment, with the
declaration for transhipment referred to in the proviso to sub-section (1) of section 54;
(o) any goods exempted, subject to any condition, from duty or any prohibition in
respect of the import thereof under this Act or any other law for the time being in force,
in respect of which the condition is not observed unless the non-observance of the
condition was sanctioned by the proper officer;
From the relevant statutory provisions as reproduced above, | find that Section 111 (d)
of the Customs Act, 1962 deals with the import of prohibited goods under Customs Act, 1962.
Since, imported goods i.e. ‘Cocoa Powder ’ does not fall under the list of prohibited items, | find
that said goods are not confiscable under Section 111 (d) of the Customs Act, 1962. Further, in
terms of Section 46 (4) of the Customs Act, 1962,the importer was required to make

declaration as regards the truth of contents of the Bills of Entry submitted for assessment of
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Customs duty but the Notice.e have contravened the provision of Section 46(4) of the Customs
Act, 1962 in as much as they had mis-declared the Country of Origin as Malaysia in the °
declaration of Bills of Entry and thereby, the Noticee have wrongly availed/taken the Country of
Origin benefit knowingly and intentionally to evade Customs duty. Accordingly, the Noticee
made wilful mis-statement of actual Country of Origin, suppression of facts of correct qualifying
Regional Value Content (RVC) and therefore, | find that by indulging in mis-declaration &
suppression of facts, the Noticee have contravened the provisions of Section 46(4) of the
Customs Act, 1962 as they did not declare true particulars pertaining to Country of Origin and
correct qualifying RVC. All these acts on the part of the Noticee have rendered the imported
goods covered in the Show Cause Notice liable for confiscation under Section 111(m) and

111(o) of the Customs Act, 1962.

6.14  As the impugned goods are found to be liable for confiscation under Section 111 (m)
and 111 (o) of the Customs Act, 1962, | find it necessary to consider as to whether redemption
fine under Section 125 (1) of the Customs Act, 1962, is liable to be imposed in lieu of
confiscation in respect of the imported goods detailed in Annexure-B to the Show Cause Notice,
which are not physically available for confiscation. The Section 125 (1) ibid reads as under:
“Section 125. Option to pay fine in lieu of confiscation. — (1) Whenever
confiscation of any goods is authorised by this Act, the officer adjudging it may, in the
case of any goods, the importation or exportation whereof is prohibited under this Act or
under any other law for the time being in force, and shall, in the case of any other goods,
give to the owner of the goods [or, where such owner is not known, the person from
whose possession or custody such goods have been seized, an option to pay in lieu of
confiscation such fine as the said officer thinks fit.”

A plain reading of the above provision shows that imposition of redemption fine is an
option in lieu of confiscation. It provides for an opportunity to owner of confiscated goods for
release of confiscated goods, by paying redemption fine. In the matter of Commissioner of
Customs (Imp.), Nhava Sheva Vs, S.B. Impex [2017 (358) E.L.T.358 (Tri. Mumbai)], it was held:

g, It is noticed that the goods on which the Revenue has sought imposition of
redemption fine were cleared and disposed of by the appellant. The said goods are not
available for confiscation. The said goods were also not seized and released under any
bond or undertaking. In these circumstances, the same cannot be confiscated and
therefore, no redemption fine could have been imposed”,

Further, in the matter of Weston Components Ltd. Vs. Commissioner of Customs, New
Delhi [2000 (115) E.L.T. 278 (SC)], it was held by the Hon’ble Supreme Court that:

“It is contended by the learned Counsel for the appellant that redemption fine could not

be imposed because the goods were no longer in the custody of the respondent-

authority. It is an admitted fact that the goods were released to the appellant on an

. application made by it and on the appellant executing a bond. Under these
circumstances if subsequently it is found that the import was not valid or that there was

any other irregularity which would entitle the customs authorities to confiscate the said
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goods, then the mere fact that the goods were released on the bond being executed,

would not take away the power of the customs authorities to levy redemption fine”.

The above judgment was delivered on specific issue and facts of the case were not
discussed in detail in the said judgment. The above judgment was delivered by the Hon’ble
Supreme Court in Civil Appeal No. 7144 of 1999, filed against the order of Hon’ble Tribunal
reported at 1999 (84) ECR 259 (Tri Delhi). In the said order, Hon’ble Tribunal discussed the issue
in brief wherein it is also mentioned that the goods involved in that case were provisionally
released. Therefore, it emerges from the said judicial pronouncements that redemption fine
can be imposed against those goods also which are not physically available but were
provisionally released against bond.

Further, in the matter of Lubrizol Advanced materials India Pvt. Ltd. Vs. C.C.E.
Vadodara-I [2013 (290) E.L.T. 453 (Tri.-Ahmd.)], it was held by the Hon’ble Tribunal that:

“Moreover, in the case of Weston Components reported in[2000 (115) E.L.T. 278

(SC)], the goods had been released provisionally under a bond and it is nobody’s case in

this case that goods were seized and released provisionally under a bond. In the absence

of seizure, the decision of the Hon’ble Supreme Court in the case of Weston Components
cannot be applied”.

In the matter of Commissioner of Central Excise, Surat-ll Vs. Citizen Synthesis [2010

(261) E.L.T. 843 (Tri. Ahmd.)], it was held by the Hon'ble Tribunal that:

“Learned SDR on behalf of the Revenue submits that Revenue is in appeal against |

the conclusion of Commissioner that clandestinely cleared goods which are not available
for confiscation, cannot be confiscated and setting aside redemption fine of Rs. 50,000/-
imposed. He relies on the decision of Hon’ble Supreme Court in the case of M/s. Weston
Components as reported in [2000 (115) E.L.T. 278 (SC)], in support of his contention that
redemption fine is imposable even when the goods are not available for confiscation. |
find that the decision of Hon’ble Supreme Court in the case of M/s. Weston Components
was rendered wherein the goods had been released to the appellant after execution of
bond. Obviously, it was the case of provisional release. Learned SDR fairly admitted that
in this case, the goods had not been provisionally released, but removed clandestinely.
Therefore, the judgment cited by the learned SDR is not relevant.

In the matter of Commissioner of Central Excise, Surat Vs. Gunjan Exports [2013 (295)
E.L.T. 733 (Tri. Ahmd.)], it was held that:

“5. | have considered the submissions and | find myself unable to appreciate
the submissions. The Hon’ble Supreme Court had clearly held in the case of Weston
Components Limited that when the goods are released provisionally on execution of
bond, confiscation can be affected even if the goods are not available. The natural
conclusion is that the goods should have been released on bond which would mean that
the goods have been taken possession of by way of seizure and subsequently released
on execution of bond. Admittedly that is not the situation in this case also. In this case,

respondents themselves have diverted the goods and after diversion, proceedings have
Page 22 of 26

y



been initiated. There is no seizure of the diverted goods and release of the same

provisionally on execution of bond. Therefore, the issue is covered by the decision of the -
Hon’ble Supreme Court and in the absence of release on the basis of execution of a
“bond, goods could not have been confiscated. The decision of the Larger Bench of the

Tribunal relied upon by the learned Commissioner is also applicable since in this case

also there is no bond with a security is available. The B-17 Bond is a general purpose

bond undertaking to fulfill the conditions of notification and other requirements and
does not help the Revenue to confiscate the goods not available and impose the
redemption fine in lieu of confiscation. Further, the confiscation always presumes
availability of goods and presumption normally is that goods have been seized and
thereafter the proceedings would culminate into confiscation or release. Confiscation
would mean that seized goods become the property of the Government and the party
to whom it is ordered to be released on payment of fine, will have to pay fine and

redeem the goods. When the goods have been diverted and not released on execution
of bond with conditions, the question of confiscation of the same does not arise since
goods have already become someone else’s property. Under these circumstances, I find
no merits in the appeal filed by the Revenue and accordingly, reject the same”.

From the above cited judgments/orders, | find that redemption fine can be imposed in
those cases where goods are either available or the goods have been released provisionally
under Section 110A of the Customs Act, 1962 against appropriate bond binding concerned
party in respect of recovery of amount of redemption fine as may be determined in the
adjudication proceedings'. In the instant case, the impugned goods in respect of the Bill of Entry
as detailed in Annexure-B to the Show Cause Notice were neither seized, nor released
provisi’onally. Hence neither the goods are physically available nor bond for provisional release
under Section 110A jbid covering recovery of redemption fine is available. |, therefore, find that
redemption fine cannot be imposed in respect of imported goods pertaining to Bill of Entry as

detailed in Annexure-B to the Show Cause Notice.

6.15 Now, | proceed to consider the proposal of penalty under Section 114A of the Customs
Act, 1962 against the importer. | find that demand of differential Customs duty total amounting
to Rs. 15,97,951/- has been made under Section 28 (4) of the Customs Act, 1962, which
provides for demand of duty not levied or short levied by reason of collusion or willful mis-
statement or suppression of facts. Hence as a natural corollary penalty is imposable on the
Noticée under Section 114A of the Customs Act, 1962, which provides for penalty equal to duty
plus interest in cases where the duty has not been levied or has been short-levied or the interest
has not been charged or paid or has been part paid or the duty or interest has been erroneously
refunded by reason of collusion or any wilful mis-statement or suppression of facts. In the
instant case, the ingredient of wilful mis-statement or suppression of facts by the importer has
been clearly established as discussed in the foregoing paras and hence, | find that this is a fit
case for imposition of quantum of penalty equal to the amount of duty plus interest in terms of

Section 114A jbid.
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6.16 Further, penalty has also been proposed on the Noticee under Section 112 (a) of the
Customs Act, 1962. In this regard, | find that fifth proviso to Section 114 A stipulates that

“where any penalty has been levied under this section, no penalty shall be levied under section

112 or section 114.” Hence, | refrain from imposing penalty on the importer/Noticee under
Section 112 (a) of the Customs Act, 1962.

6.17 In regard to the proposal for Imposition of penalty on the Noticee under Section 114AA
of the Customs Act, 1962, | find that they produced the country of origin document which was
incorrect in as much as it falsely shows the country of origin as Malaysia though the AIFTA
content is far less than 35% of the FOB value and thus the country of origin produced is in
violation of Notification No. 189/2009-Customs (N.T.) dated 31.12.2009 viz., Customs Tariff
{Determination of origin of Goods under the Preferential Trade Agreement between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN) and the
Republic of India} Rules, 2009. Hence, | find that the Noticee has knowingly and intentionally
made, signed or caused to be made and presented to the Customs authorities such documents
which they knew were false/fabricated and incorrect in respect of the imported goods. Hence,
for the said act of contravention on their part, the importer is liable for penalty under Section

114AA of the Customs Act, 1962.

6.18 | find that the Consultant/authorized representativé of the Noticee in their written
defence submissions have placed reliance on various case laws/judgements in support of their
contention on some issues raised in the SCN. In this regard, | am of the view that the
conclusions arrived may be true in those cases, but the same cannot be extended to other

case(s) without looking to the hard realities and specific facts of each case. Those

decisions/judgements were delivered in different context and under different facts and

circumstances, which cannot be made applicable in the facts and circumstances of this case.
Therefore, | find that while applying the ratio of one case to that of the other, the decisions of
the Hon’ble Supreme Court are always required to be borne in mind. The Hon’ble Supreme
Court in the case of CCE, Calcutta Vs Alnoori Tobacco Products [2004(170)ELT 135(SC) has
stressed the need to discuss, how the facts of decision relied upon fit factual situation of a given
case and to exercise caution while applying the ratio of one case to another. This has been
reiterated by the Hon’ble Supreme Court in its judgement in the case of Escorts Ltd. Vs CCE,
Delhi [2004(173) ELT 113(SC)] wherein it has been observed that one additional or different fact

may make difference between conclusion in two cases, and so, disposal of cases by blindly

placing reliance on a decision is not proper. Again in the case of CC(Port), Chennai Vs Toyota |

Kirloskar[2007(2013)ELT4(SC)], it has been observed by the Hon’ble Supreme Court that, the
ratio of a decision has to be understood in factual matrix involved therein and that the ratio of
a decision has to culled from facts of given case, further, the decision is an authority for what it

decides and not what can be logically deduced there from.
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(i)

(ii)

(iii)

(iv)

(v)

(vi)

In view of the forgoing discussions and findings, | pass the following order:-

ORDER
| hereby reject the Country of Origin Certificates as a valid documents issued as per
Notification No. 46/2011-Customs dated 01.06.2011 and submitted by the importer
purposefully, knowingly and intentionally for fraudulently claiming and availing Customs
duty benefit covered under Bills of Entry as detailed in Annexure-B to the Show Cause

Notice.

| confirm and order to recover differential Customs duty totally amounting to Rs.

15,97,951/- (Rs. 7,75,918/- in respect of Bill of Entry No. 4924044 dated 23.01.2018 &
Rs. 8,22,019/- in respect of Bill of Entry No. 6664922 dated 04.06.2018) (Rupees Fifteen
Lakh Ninety Seven Thousand Nine Hundred Fifty One Only) as detailed in Annexure-B to
the Show Cause Notice from the importer M/s. Krishna Products, Opp. Uday Gas
Agency, Near Rudraksh Hospital, Krishna Nagar Road, Naroda Patiya, Gujarat-382345,
under proviso to Section 28 (4) of the Customs Act, 1962. | also order to re-assess the
aforesaid Bills of Entry as detailed in Annexure-B to the Show Cause Notice after

amendment under Section 149 of the Customs Act, 1962 and by denying concessional

rate of Customs duty benefit based upon the country of origin of imported goods.

| order to charge and recover interest from the importer M/s. Krishna Products, Opp.
Uday Gas Agency, Near Rudraksh Hospital, Krishna Nagar Road, Naroda Patiya, Gujarat-
382345, on the confirmed duty at Sr. No. (ii) above under section 28AA of the Customs
Act, 1862.

| hold the imported goods i.e. “ Cocoa Powder' totally weighing 30480 Kgs (15240 Kgs in

‘respect of Bill of Entry No. 4924044 dated 23.01.2018 and 15240 Kgs in respect of Bill of

Entry No. 6664922 dated 04.06.2018) imported vide Bill of Entry no. 4924044 dated
23.01.2018 & 6664922 dated 04.06.2018) liable for confiscation under Section 111(m)

and 111(o) of the Customs Act, 1962. Since, the imported goods are not physically

~available; therefore, | refrain from imposing any redemption fine in lieu of confiscation.

| impose penalty of Rs. 15,97,951/- (Rupees Fifteen Lac Ninety Seven Thousand Nine
Hundred Fifty One Only) on the importer M/s. Krishna Products, Opp. Uday Gas Agency,
Near Rudraksh Hospital, Krishna Nagar Road, Naroda Patiya, Gujarat-382345, under
Section 114A of the Customs Act, 1562 in respect of Bills of Entry detailed at Annexure-
‘B’ to the Show Cause Notice. However, | give an option, under proviso to Section 114A,
to the Noticee, to pay 25% of the amount of total penalty imposed at (v) above, subject
to payment of total amount of duty and interest confirmed at (ii) and (iii) above, and the
amount of 25% of penalty imposed at (v) above within 30 days of receipt of this order.

| refrain from imposing penalty on the importer M/s. Krishna Products, Opp. Uday Gas
Agency, Near Rudraksh Hospital, Krishna Nagar Road, Naroda Patiya, Gujarat-382345,
under Section 112 (a) of the Customs Act, 1962 in respect of Bills of Entry detailed at

Annexure- ‘B’ to the Show Cause Notice.
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(vii)  limpose penalty of Rs.1,10,000/- (Rupees One Lakh Ten Thousand only) on the importer
M/s. Krishna Products, Opp. Uday Gas Agency, Near Rudraksh Hospital, Krishna Nagar |
Road, Naroda Patiya, Gujarat-382345, under Section 114AA of the Customs Act, 1962.

8. This order is issued without Prejudice to any other action that may be taken under the

provisions of the Customs Act, 1962 and rules/regulations framed thereunder or any other law

for the time being in force in the Republic of India.

F. No. Vlll/48-43/Adj/ADC/MCH/2019-20

BY SPEED POST -
s —— repr— “""’“‘"':" i
Tox OFFICE OF THE PRICIPAL
MISSIONER OF CUSTOMS
M/s. Krishna Products, COMMISSIONER UF CUSTO
Opp. Uday Gas Agency, R 549
Near Rudraksh Hospital, Krishna Nagar Road, 30 JAN 2020

Naroda Patiya, Gujarat-382345.

INWARD SECTION

Custon: House, MMun
Copy to: e Sem————

1. The Chief Commissioner (in Situ) , Custom House, Mundra.
2. The Commissioner of Customs (NS-Audit), Jawaharlal Mehru Custom House, Nhava
Sheva, Tal:- Uran, Distt.:- Raigad, (Maharashtra)- 400 707.
3. The Deputy/Assistant Commissioner (RRA), Custom House, Mundra.
4. The Deputy/Assistant Commissioner (TRC), Custom House, Mundra.
Me Deputy/Assistant Commissioner (EDI), Custom House, Mundra,
6.  The Deputy/Assistant Commissioner (GR-1), Custom House, Mundra.
- The Deputy/Assistant Commissioner (Audit), Custom House, Mundra.
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